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ATTACHMENT A

FIRST AMENDMENT TO
REAL PROPERTY PURCHASE AND SALE AGREEMENT
AND JOINT ESCROW INSTRUCTIONS
THIS FIRST AMENDMENT TO REAL PROPERTY PURCHASE AND SALE
AGREEMENT AND JOINT ESCROW INSTRUCTIONS (this “Amendment”) is entered into
as of _____________, 2018 (the “Effective Date”) by and between City of San Diego, solely in
its capacity as the designated successor agency to the Redevelopment Agency of the City of San
Diego, a former public body, corporate and politic (“Agency”), and Metropolitan / SDPB Fifth
Avenue, LLC, a California limited liability company (“Buyer”).
RECITALS
A.
Agency and Buyer are parties to that certain Real Property Purchase and Sale
Agreement and Joint Escrow Instructions dated as of June 29, 2017 (as amended or modified,
“Purchase Agreement”), regarding Agency’s sale to Buyer of the real property commonly
described as the World Trade Center Garage located at 1245 Fifth Avenue, San Diego, California,
as well as the associated improvements and appurtenant rights (collectively, “Property”), as more
particularly described in the Purchase Agreement. All capitalized terms used but not otherwise
defined in this Amendment shall have the meanings ascribed to them in the Purchase Agreement.
The Parties acknowledge that, during the Due Diligence Period, they have administratively
modified certain due diligence timelines and other terms in the Purchase Agreement through
several letter agreements and emails.
B.
Through recent due diligence efforts, Buyer has discovered that the scope of
renovations that will be required to bring the existing building at the Property (“Building”) into
compliance with the current applicable building codes and regulations and into a safe and operable
condition as a parking garage will exceed the scope of renovations that Buyer could have
reasonably anticipated at the inception of the Due Diligence Period. Further, the financial
feasibility of the purchase of the Property is contingent upon the issuance of a building permit
from the City of San Diego’s Development Services Department (“DSD”).
C.
As a result of the required renovations, and in order to ensure a timely and
successful Closing and to facilitate the necessary upgrades to the Building in order to bring it into
a safe and operable condition as a parking garage, the Parties have agreed that: (i) Escrow Agent
will retain from Agency’s sale proceeds due under the Purchase Agreement (as amended by this
Amendment) a portion of the Purchase Price equal to One Million Eight Hundred Thousand
Dollars ($1,800,000) and hold those proceeds in Escrow, the release of which will be governed by
the Improvement Work Holdback Escrow Agreement (as defined in Section 5 of this Amendment);
(ii) the Closing will be contingent upon the issuance of a building permit or a “permit ready letter”
by DSD within a reasonable period of time following the Effective Date; and (iii) the Closing also
will be contingent upon the signature and delivery of documentation necessary to remove, from
the Property, the Declaration of Restrictive Covenant dated as of December 5, 2011, signed by
Agency and recorded against the Property on December 15, 2011 as Document No. 2011-0675133
in the Official Records of San Diego County (“Restrictive Covenant”), all as further set forth in
this Amendment.

ATTACHMENT B

D.
To effectuate the foregoing, the Parties desire to amend the Purchase Agreement
on the terms and conditions set forth below.
TERMS AND CONDITIONS
In consideration of the mutual covenants and agreements contained in this Amendment,
and other good and valuable consideration, the receipt and adequacy of which are acknowledged,
the Parties agree as follows:
1.
Incorporation. The recitals set forth above and the exhibit attached to this
Amendment are incorporated by reference into the terms and conditions of this Amendment.
2.

Due Diligence Period.

(a)
Approval of Due Diligence. The Due Diligence Period expired on March 26, 2018,
and is not being extended by this Amendment. Subject to Agency’s signature of this Amendment,
the Additional Conditions (as defined in Section 8 of this Amendment), and the other terms and
conditions set forth in the Purchase Agreement (as amended by this Amendment), Buyer (a)
acknowledges it completed its extensive due diligence investigations on March 26, 2018, and has
otherwise unconditionally accepted the Property pursuant to Section 3.5 of the Purchase
Agreement, (b) agrees to waive and release Agency from, and defend and indemnify Agency
against, (i) any claims, losses, or damages related to items discovered by Buyer or its consultants
during the Due Diligence Period related to the condition of the Property or contained in any due
diligence reports, studies, or analyses prepared by Buyer’s consultants during the Due Diligence
Period concerning the Property (collectively, the “Due Diligence Reports”), and (ii) any claims,
losses, or damages related to any known or unknown defects in the Property’s condition, including
compliance with accessibility laws and regulations and building codes, and any environmental
contamination affecting the Property; provided that Buyer’s waiver and defense and indemnity
obligations set forth in this Section 2(a) shall not apply to any of the circumstances described in
subsections (II) through (IV) set forth in the last sentence of the last paragraph of Section 6.4 of
the Purchase Agreement. Buyer acknowledges that, in deciding to approve due diligence for the
Property subject to the terms of this Amendment, Buyer has relied solely on its extensive due
diligence investigations and Buyer’s Due Diligence Reports, and not on any of Agency’s
representations or warranties regarding either the Property’s physical or environmental condition
or the Property’s compliance with applicable laws, regulations, and the like.
(b)
Waiver of Section 1542. WITH RESPECT TO THE WAIVER SET FORTH
IN SECTION 2(a) OF THIS AMENDMENT BUT WITHOUT LIMITING THE CARVE
OUTS FROM SUCH WAIVER SET FORTH IN SECTION 2(a) ABOVE, BUYER
EXPRESSLY WAIVES ALL RIGHTS UNDER CALIFORNIA CIVIL CODE SECTION
1542, AS AMENDED OR MODIFIED, WHICH CURRENTLY PROVIDES:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING
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THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT
WITH THE DEBTOR.
*** Buyer’s Initials as to Section 1542 Waiver: __________ ***
3.
Deposit. Within three (3) Business Days after the Effective Date, Buyer shall
deliver to Escrow Agent an amendment deposit in the amount of Five Hundred Thousand Dollars
($500,000) (“Amendment Deposit”). Following the delivery of the Amendment Deposit, the
“Earnest Money Deposit” shall be deemed to include the Initial Deposit, the Additional Deposit,
and the Amendment Deposit, for a total Earnest Money Deposit of Seven Hundred Fifty Thousand
Dollars ($750,000). The Earnest Money Deposit shall be applicable to the Purchase Price at the
Closing. The Parties acknowledge that, except as otherwise provided in this Amendment or in the
Purchase Agreement, the Earnest Money Deposit is nonrefundable to Buyer as earned
compensation to Agency. Notwithstanding anything in the Purchase Agreement or this
Amendment to the contrary, if the Purchase Agreement (as amended by this Amendment) is
terminated due to Agency’s default, then the Earnest Money Deposit – less the sum of Twenty
Five Thousand Dollars ($25,000) to be retained by Agency – shall be refunded to Buyer.
4.
Building Permit Application. Buyer agrees to submit a complete application to
DSD, within forty-five (45) Business Days after the Effective Date, seeking DSD’s issuance of a
building permit allowing for the occupancy and operation of the Property as a parking garage
(“Building Permit”). Buyer agrees to diligently proceed in good faith to process the application
and to respond to requests from DSD for additional documentation or information related to such
application. Agency shall reasonably cooperate, at no cost to Agency, with regard to Buyer’s
efforts to process and obtain the Building Permit.
5.
Permit Condition. The Parties agree that, in addition to those conditions to
Closing set forth in the Purchase Agreement (including those set forth in Section 4.1 of the
Purchase Agreement), Buyer’s obligation to purchase the Property from Agency on the Closing
Date shall be conditioned upon the satisfaction, or Buyer’s signed waiver, of the issuance by DSD
(or other applicable governmental entity with requisite authority) of one of the following
documents, whichever occurs earlier (“Permit Condition”): (a) the Building Permit for the
Property in a manner reasonably consistent with the plans submitted in the Building Permit
application; or (b) a letter confirming that the Building Permit is ready to be issued in a manner
reasonably consistent with the plans submitted in the Building Permit application.
6.
Covenant Condition. The Parties agree that, in addition to those conditions to
Closing set forth in the Purchase Agreement (including those set forth in Section 4.1 of the
Purchase Agreement) and in Section 5 of this Amendment, Buyer’s obligation to purchase the
Property from Agency on the Closing Date shall be conditioned upon the satisfaction, or Buyer’s
signed waiver, of Agency’s signature and delivery to Escrow Agent of an appropriate document,
in recordable form, that when recorded in the Official Records of San Diego County, removes the
Restrictive Covenant from the Property (“Covenant Condition”). Agency agrees to promptly
sign and deliver, in advance of the Closing, the document that when recorded shall remove the
Restrictive Covenant from the Property (“Removal Document”), subject to the City Building
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Official’s signed written consent to the Removal Document (“Building Official Consent”). The
Parties shall reasonably cooperate with each other to obtain the Building Official Consent at the
earliest practicable opportunity. Buyer acknowledges that the Building Official Consent is
required for the Removal Document to be recorded and effective and that the City Building Official
may not provide the Building Official Consent or permit the recording of the Removal Document
until after the City Building Official has confirmed Buyer’s completion of improvements or
restoration work at the Property in accordance with the Building Permit. The Parties agree that
the City Building Official’s inability or refusal to provide the Building Official Consent shall result
in a failure of the Covenant Condition, but shall not be deemed a default of Agency under the
Purchase Agreement (as amended by this Amendment).
7.
Holdback Agreement. At the Closing and in order to facilitate bringing the
Property into a safe and operable condition as a parking garage, the sum of One Million Eight
Hundred Thousand Dollars ($1,800,000) (“Holdback Funds”) shall be withheld from Agency’s
Purchase Price proceeds and deposited into an escrow account established with Escrow Agent
(“Holdback Escrow”). The Holdback Escrow shall be administered by Escrow Agent in
accordance with the terms of the “Improvement Work Holdback Escrow Agreement” in the
form attached to this Amendment as Exhibit A. The Holdback Escrow shall be used to fund (up
to an amount not to exceed the Holdback Funds) costs of the Improvement Work (as defined in
the Improvement Work Holdback Escrow Agreement). Buyer, as part of its Escrow deposits
required to be delivered pursuant to Section 5.4 of the Purchase Agreement, and Agency, as part
of its Escrow deposits required to be delivered pursuant to Section 5.5 of the Purchase Agreement,
shall each sign and deliver to Escrow Agent two (2) original counterparts of the Improvement
Work Holdback Escrow Agreement at least one (1) Business Day prior to the Closing Date
(including any extensions of the Closing Date). Escrow Agent also shall sign its consent to the
Improvement Work Holdback Escrow Agreement on or before the Closing Date.
8.
Closing Date. Notwithstanding anything in the Purchase Agreement to the
contrary, the “Closing Date” shall be defined as the date that is five (5) Business Days after the
satisfaction, or Buyer’s written waiver, of both the Permit Condition and the Covenant Condition
(collectively, “Additional Conditions”). If the Additional Conditions have not been satisfied on
or before the date that is the earlier to occur of (a) five (5) months after the Effective Date or (b)
four (4) months after Buyer submits the Building Permit application to DSD in accordance with
Section 4 of this Amendment (such earlier date, the “Permit Target Date”), Buyer shall elect one
of the following via written notice to Agency no later than three (3) Business Days after the Permit
Target Date: (i) to waive satisfaction of the Additional Conditions and proceed with the Closing,
which in such case shall take place on the date that is five (5) Business Days after the Permit Target
Date; (ii) to exercise a one-time forty-five (45) day extension of the Closing Date so long as Buyer
already has made the Amendment Deposit, in which case One Hundred and Fifty Thousand Dollars
($150,000) of the Earnest Money Deposit shall be disbursed to Agency as immediately
nonrefundable consideration to Agency; or (iii) to terminate the Purchase Agreement (as amended
by this Amendment), in which case Six Hundred and Fifty Thousand Dollars ($650,000) of the
Earnest Money Deposit shall be returned to Buyer (unless for any reason Buyer has not yet made
the Amendment Deposit, in which case One Hundred Fifty Thousand Dollars ($150,000) of the
Earnest Money Deposit shall be returned to Buyer), the remaining balance of the Earnest Money
Deposit shall be disbursed to Agency as immediately nonrefundable consideration to Agency, and
4

neither Party shall have any further obligation under the Purchase Agreement (as amended by this
Amendment), except for those that survive termination. In the event that Buyer elects to extend
the Closing Date pursuant to clause (ii) of the preceding sentence, and the Additional Conditions
are not satisfied on or before the Closing Date (as extended), then Buyer shall elect to (A) waive
satisfaction of the Additional Conditions and proceed with the Closing, which in such case shall
take place on the Closing Date (as extended pursuant to clause (ii) of the preceding sentence, plus
an additional extension of five (5) Business Days), or (B) terminate the Purchase Agreement (as
amended by this Amendment), in which event Five Hundred Thousand Dollars ($500,000) of the
Earnest Money Deposit shall be returned to Buyer, the remaining balance of the Earnest Money
Deposit shall be disbursed to Agency as immediately nonrefundable consideration to Agency, and
neither Party shall have any further obligation under the Purchase Agreement (as amended by this
Amendment), except for those that survive termination.
9.
Pre-Closing Improvement Work. In order to allow for the earliest possible
opening of the Property as a functioning parking garage and notwithstanding anything to the
contrary stated in this Amendment, following the date of Buyer’s submittal of the Building Permit
application but prior to the Closing, Buyer shall be permitted (but not required) upon advance
written notice to Agency to complete reasonable pre-construction activities including, but not
limited to, further securing the Building and reconnecting the utilities to the Property (including
fire and safety systems) (any such work completed prior to the Closing shall be referred to in this
Amendment as the “Pre-Closing Improvement Work”) to the extent that any such Pre-Closing
Improvement Work does not require a Building Permit. The Parties agree that, to the extent any
Pre-Closing Improvement Work constitutes “Improvement Work” pursuant to the Holdback
Agreement, then after the Closing, Buyer shall be entitled to draw on the Escrow Fund (as defined
in the Holdback Agreement) in accordance with the terms of the Holdback Agreement for the costs
associated with the Pre-Closing Improvement Work. Any Pre-Closing Improvement Work shall
be completed by Buyer in compliance with all applicable laws, statutes, ordinances or other
governmental rules, regulations or requirements and shall additionally be subject to the following
terms and conditions:
(a)
Buyer’s insurance obligations under Section 3.3(c) of the Purchase
Agreement shall extend to performance of any Pre-Closing Improvement Work. Before
any Pre-Closing Improvement Work is initiated on the Property, Buyer shall provide
Agency with evidence to Agency’s reasonable satisfaction that the Indemnified Parties are
named as additional insureds under all policies and policy endorsements necessary to fully
insure the Indemnified Parties against all Claims arising from or related to the Pre-Closing
Improvement Work. Required coverage under this Section 9(a) includes, but is not limited
to:
(i)
Buyer’s commercial general liability and property damage policy
obtained in accordance with Section 3.3(c) of the Purchase Agreement; and
(ii)
For any party performing Pre-Closing Improvement Work on the
Property, (A) a commercial general liability and property damage policy in the
same coverage limits shown in clause (i) of Section 3.3(c) of the Purchase
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Agreement; or (B) a professional liability insurance policy in the same coverage
limits shown in clause (i) of Section 3.3(c) of the Purchase Agreement.
(b)
Buyer shall fully defend (with counsel reasonably acceptable to the
Indemnified Parties), indemnify, and hold harmless the Indemnified Parties for all Claims
arising out of any Pre-Closing Improvement Work. After the Closing, Buyer shall be
permitted to seek reimbursement for the costs associated with any Pre-Closing
Improvement Work pursuant to the terms of the Holdback Agreement, provided that should
the Purchase Agreement (as amended by this Amendment) be terminated for any reason
other than Agency’s default, then Buyer shall not be entitled to reimbursement for any
costs associated with the Pre-Closing Improvement Work. Buyer’s defense and
indemnification obligations under this Section 9 shall survive the termination of the
Purchase Agreement (as amended by this Amendment) or the Closing, as applicable.
Notwithstanding the foregoing, Buyer’s indemnification obligations under this Section 9
shall not include any of the following: (i) Claims arising out of the grossly negligent acts
or omissions or willful misconduct of any of the Indemnified Parties; or (ii) Claims arising
out of the mere discovery of an existing condition with respect to the Property.
10.
Signature of Amendment. In connection with the signature of this Amendment,
the Parties acknowledge and agree as follows:
(a)
Buyer’s Authorization. Buyer shall have signed and delivered to Agency one
original and four duplicate originals of this Amendment, and one original of Buyer’s Authorization
Certificate, in anticipation of the approval of this Amendment by the City Council and the
Oversight Board.
(b)
Agency’s Authorization. The Parties acknowledge and agree that: (i) the Mayor
will be authorized to sign this Amendment on Agency’s behalf only if both the City Council of the
City of San Diego, acting as Agency’s governing board (“City Council”), and the Oversight Board
formed pursuant to California Health and Safety Code section 34179 to oversee certain actions
and decisions of Agency (“Oversight Board”), in their respective sole and absolute discretion,
approve this Amendment; (ii) the California Department of Finance’s approval of this Amendment
is not required under the redevelopment dissolution laws, as confirmed in California Health and
Safety Code section 34191.5(f); (iii) the Oversight Board’s approval of this Amendment will
constitute the final governmental authorization required for this Amendment; and (iv) Agency
shall not incur any liability or obligation, financial or otherwise, as a result of any disapproval or
requested modification of this Amendment by the City Council or the Oversight Board.
(c)
Effective Date. The Effective Date of this Amendment shall correspond to the date
on which the Mayor signs this Amendment. The Mayor shall sign this Amendment promptly after
receiving confirmation that all of the following events have occurred: (i) the City Council has
adopted a resolution approving this Amendment; (ii) the Oversight Board has adopted a resolution
approving this Amendment; and (iii) Buyer has provided to Agency an original of Buyer’s
Authorization Certificate. Upon signing this Amendment, the Mayor shall insert the Effective Date
where indicated in the preamble on page 1 of this Amendment. Promptly after the Mayor and the
Office of the San Diego City Attorney have signed this Amendment, the Mayor shall arrange for
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the Office of the San Diego City Clerk to file-stamp the cover page of the original and all duplicate
originals of this Amendment in accordance with Agency’s customary practices and shall cause one
fully-executed, file-stamped duplicate original of this Amendment to be delivered to each of Buyer
and Escrow Agent by messenger for immediate personal delivery or by nationally recognized
overnight delivery service in accordance with Section 10.1 of the Purchase Agreement.
(d)
Time for Approval of Amendment. The Parties anticipate that this Amendment
will be authorized by the City Council and the Oversight Board, and signed and delivered by
Agency, no later than ninety (90) calendar days after the date of Buyer’s signature, as shown in
Buyer’s signature block at the end of this Amendment. If Agency has not signed and delivered this
Amendment within such ninety (90) day period, then Buyer may terminate this Amendment by
delivering written notice to Agency. Buyer’s termination right under this Section 8(d) shall expire
when Agency has signed and delivered this Amendment in accordance with Section 8(c) of this
Amendment so long as Agency has not previously received Buyer’s written notice of termination.
Should Buyer timely deliver a written notice of termination pursuant to this Section 10(d), this
Amendment, and Buyer’s signature of this Amendment, shall immediately be deemed null and
void, and the Parties shall proceed in accordance with Section 5.11 of the Purchase Agreement;
provided that, notwithstanding anything to the contrary stated in this Amendment or in the
Purchase Agreement, Two Hundred Twenty Five Thousand ($225,000) of the Earnest Money
Deposit shall be refunded to Buyer.
11.
Counterparts. This Amendment may be executed in one or more counterpart
originals and each of which so executed, irrespective of the date of execution and delivery, shall
be deemed an original, and all such counterparts together shall constitute one and the same
instrument.
12.
Construction. The Parties acknowledge that each Party and its counsel have
reviewed this Amendment. The Parties agree that the rule of construction to the effect that any
ambiguities are to be resolved against the drafter of a contract shall not be employed in the
interpretation of this Amendment. The Recitals set forth above and the exhibits attached to this
Agreement are incorporated by reference into this Agreement.
13.
Entire Agreement; Full Force and Effect. The Purchase Agreement and this
Amendment contain the entire integrated agreement between the Parties with respect to the subject
matter of the Purchase Agreement and this Amendment. There are no other representations,
agreements, arrangements or understandings, oral or in writing, between or among the Parties
relating to this subject matter which are not fully expressed in the Purchase Agreement and this
Amendment. The Purchase Agreement is and remains in full force and effect on the terms and
conditions set forth therein, as amended by this Amendment. In the event of a conflict between
the terms of this Amendment and the Purchase Agreement, the terms of this Amendment shall
prevail.
[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, Buyer and Agency have signed this Amendment, to be
effective as of the Effective Date shown in the preamble on page 1 of this Amendment.
BUYER:
Metropolitan / SDPB Fifth Avenue, LLC, a California limited liability company
Dated: __________________

By:

_________________________________

Name: _________________________________
Title: _________________________________
AGENCY:
City of San Diego, solely in its capacity as the designated successor agency to the
Redevelopment Agency of the City of San Diego, a former public body, corporate and politic

Dated: __________________

By:

_________________________________

Name: _________________________________
Title: _________________________________

APPROVED AS TO FORM:
MARA W. ELLIOTT, City Attorney

By: __________________________
Kevin Reisch
Senior Chief Deputy City Attorney

SIGNATURE PAGE TO FIRST AMENDMENT TO REAL PROPERTY PURCHASE AND SALE AGREEMENT

EXHIBIT A TO FIRST AMENDMENT
Form of Holdback Agreement

A-1
DOCS 124798-000002/3256943.6

Improvement Work Holdback Escrow Agreement
This Improvement Work Holdback Escrow Agreement (“Agreement”) is made as of
_____________, _____ (“Effective Date”), between the City of San Diego, solely in its capacity
as the designated successor agency to the Redevelopment Agency of the City of San Diego, a
former public body, corporate and politic (“Agency”), and METROPOLITAN / SDPB FIFTH
AVENUE LLC, a California limited liability company (“Buyer”), and is consented to by
CHICAGO TITLE COMPANY (“Escrow Agent”).
RECITALS
A.
Agency and Buyer are parties to that certain Real Property Purchase and Sale
Agreement and Joint Escrow Instructions dated as of June 29, 2017, as amended (“Purchase
Agreement”), regarding Agency’s sale to Buyer of the real property commonly described as the
World Trade Center Garage located at 1245 Fifth Avenue, San Diego, California, as well as the
associated improvements and appurtenant rights (collectively, “Property”), as more particularly
described in the Purchase Agreement. All capitalized terms used but not otherwise defined in this
Agreement shall have the meanings ascribed to them in the Purchase Agreement. The Parties
acknowledge that, during the Due Diligence Period, they have administratively modified certain
due diligence timelines and other terms in the Purchase Agreement through several letter
agreements and emails.
B.
Through recent due diligence efforts, Buyer has discovered that the scope of
renovations to the Property that will be required to bring the existing building on the Property into
compliance with the current applicable building codes and regulations and into a safe and operable
condition will exceed the scope that Buyer reasonably could have anticipated at the inception of
the Due Diligence Period. The work items associated with the excess scope of renovations are
referred to collectively as the “Improvement Work” in this Agreement and are described
in Schedule 1 to this Agreement (“Schedule 1”). Buyer reasonably estimates that the aggregate
cost of the Improvement Work will be approximately $1,800,000. This reasonable estimate is the
total difference between the original estimate and the revised estimate of the work items described
in Schedule 1. The actual cost of each work item described in Schedule 1 will be attributable to
Improvement Work for purposes of this Agreement only to the extent such actual cost exceeds the
original estimate of the applicable work item described in Schedule 1.
C.
The Parties have agreed that, upon the Closing and to facilitate a prompt completion
of the Closing, Escrow Agent will retain from Agency’s Purchase Price proceeds due under the
Purchase Agreement a portion of the Purchase Price equal to $1,800,000 and hold those proceeds
in Escrow, from which amounts shall be disbursed to Buyer for actual Improvement Work costs.
D.
Buyer intends to hire Hughes Marino or another firm reasonably acceptable to
Agency (“Construction Manager”) to oversee the design, permitting and construction of the
Improvement Work.
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TERMS AND CONDITIONS
NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of
which are acknowledged, the Parties agree as follows:
1.
Incorporation. The recitals set forth above, as well as Schedule 1, are fully
incorporated by reference into the terms and conditions of this Agreement.
2.
Establishment of Escrow Fund. Concurrently with the Closing, Escrow Agent shall
retain from the Purchase Price proceeds due to Agency at the Closing a portion of the Purchase
Price equal to $1,800,000 (“Escrow Fund”). Buyer shall be entitled to reimbursement from the
Escrow Fund as provided in this Agreement. The Escrow Fund shall be held in escrow by Escrow
Agent and disbursed solely in accordance with the terms of this Agreement.
3.
Disbursements from Escrow Fund. From the Closing Date until twelve (12)
months after the Closing Date (“Escrow Close Out Date”), the Escrow Fund shall be disbursed
in one or more increments by Escrow Agent to Buyer for actual, reasonable costs incurred by
Buyer for completion of the Improvement Work, including, but not limited to, payments of the
following items and costs to the extent within the scope of the Improvement Work: (i) payment of
unaffiliated third-party architectural, design, engineering, and consulting fees; (ii) the cost of
permits and unaffiliated third-party construction management fees; (iii) amounts due to
contractors; and (iv) any other costs and expenses directly related to the Improvement Work
(excluding direct administrative/overhead costs of Buyer). The Escrow Fund shall be disbursed
as follows:
(a)
From time to time following the Closing and continuing until the Escrow
Close Out Date, Buyer may deliver a written request to Escrow Agent and Agency containing the
following information (each, a “Disbursement Request”): (i) a written request for payment,
detailing the amount to be disbursed from the Escrow Fund and the portion of the Improvement
Work for which a disbursement is requested or based upon a percentage of completion certified
by the architect of record or the Construction Manager, and (ii) invoices approved by Buyer from
all contractors, subcontractors, suppliers, and other third parties for labor and/or services rendered
and materials delivered in connection with the Improvement Work. Within five (5) Business Days
after Agency and Escrow Agent receive any Disbursement Request, Escrow Agent shall disburse
to Buyer the lesser of: (I) the amounts so requested by Buyer in the Disbursement Request, and
(II) the balance of any remaining amounts in the Escrow Fund.
(b)
Promptly after Buyer has completed the Improvement Work, and in any
event on or before the Escrow Close Out Date, Buyer shall deliver to Agency and Escrow Agent
a Disbursement Request indicating that Buyer has completed the Improvement Work (“Final
Disbursement Request”). Upon delivery of the Final Disbursement Request, Buyer shall
reasonably document that the Improvement Work has been completed. The review and processing
of the Final Disbursement Request shall be facilitated in the manner described in Section 3(a)
above with respect to any other Disbursement Request. Within ten (10) Business Days after the
earlier of (i) the completed processing of a Final Disbursement Request or (ii) the Escrow Close
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Out Date (so long as no Final Disbursement Request is pending as of the Escrow Close Out Date),
Escrow Agent shall disburse the balance of the Escrow Fund to Agency.
(c)
If the entire amount in the Escrow Fund has been disbursed to Buyer in
accordance with this Section 3, Buyer shall solely bear the cost of any Improvement Work in
excess of the Escrow Fund sum. Under no circumstance shall Agency be required to replenish any
amounts disbursed from the Escrow Fund, supplement monies in the Escrow Fund, or bear any
cost of Improvement Work or any other work of Buyer in excess of the Escrow Fund sum.
(d)
For avoidance of doubt, and notwithstanding anything to the contrary stated
in this Agreement, so long as a Disbursement Request includes a certification by the architect of
record or Construction Manager, in connection with the permits issued by the City of San Diego
Development Services Department and/or Civic San Diego necessary to complete the
Improvement Work, that the funds requested in the Disbursement Request are in connection with
the Improvement Work, then the Parties acknowledge and agree that Buyer shall be automatically
entitled to such disbursement from Escrow Agent in accordance to the timeframes set forth above
without dispute.
4.
Termination of Agreement. This Escrow Agreement shall automatically terminate
once the entire Escrow Fund has been disbursed to Buyer and/or Agency; provided that, in the
event the Escrow Fund has not been fully released and disbursed within twelve (12) months after
the Effective Date (“Outside Date”), and provided the Escrow Close Out Date has not yet
occurred, then no later than fifteen (15) Business Days after the Outside Date, the Parties shall
provide Escrow Agent with written instructions to release any remaining amounts in the Escrow
Fund to a successor Escrow Agent, which shall then be bound by all of the provisions of this
Agreement. The successor Escrow Agent shall be mutually acceptable to Agency and Buyer, each
in their commercially reasonable discretion.
5.
Escrow Fund. Escrow Agent shall not invest any of the monies held in escrow
under this Agreement. Escrow Agent shall invoice its escrow fees for administration of the Escrow
Fund to Buyer, and Buyer shall be solely responsible for payment of all escrow fees charged by
Escrow Agent (and any successor Escrow Agent).
6.
Notices. Any and all notices and communications pursuant to or as required by this
Agreement shall comply with Section 10 of the Purchase Agreement.
7.
Waivers. No waiver of any provision of this Agreement shall be binding upon any
Party unless in writing and signed by such Party. No waiver of any provision of, or default under,
this Agreement shall affect the right of any Party thereafter to enforce said provision or to exercise
any right or remedy in the event of any other default, whether or not similar.
8.
Modification. This Agreement may be supplemented, altered, amended, modified
or revoked by writing only, signed by the Parties and consented to by Escrow Agent.
9.

Duties of Escrow Agent.
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(a)
Escrow Agent undertakes to perform only such duties as are expressly set
forth in this Agreement.
(b)
Escrow Agent shall not be liable for any action taken by it in good faith and
believed by it to be authorized or within the rights of powers conferred upon it by this Agreement.
Escrow Agent may consult with counsel of its own choice and shall have full and complete
authorization and protection for any action taken or suffered by it under this Agreement in good
faith and in accordance with the opinion of such counsel.
(c)
Escrow Agent may resign and be discharged from its duties or obligations
under this Agreement by giving thirty (30) days’ prior written notice to the Parties of the date upon
which such resignation shall take effect. In such event, the Parties agree to appoint a successor
Escrow Agent, and further agree that, upon demand of such successor Escrow Agent, the balance
of the Escrow Fund held under this Agreement shall be turned over and delivered to such successor
Escrow Agent, which shall then be bound by all provisions of this Agreement.
10.
Good Faith. The Parties shall exercise good faith in sending any notice to Escrow
Agent under this Agreement, including, but not limited to, a Disbursement Request and a Final
Disbursement Request.
11.
Benefit. This Agreement shall be binding upon and inure to the benefit of the
Parties and their respective successors and assigns.
12.
Counterparts. This Agreement may be executed in multiple counterpart originals,
each of which is deemed to be an original and all of which shall constitute one agreement.
13.
Governing Law. The laws of the State of California shall govern interpretation and
enforcement of this Agreement, without application of conflict-of-laws principles or statutes. This
Agreement is entered into, is to be fully performed in, and relates to real property located in San
Diego County, California. The proper venue for all legal actions arising from this Agreement shall
be San Diego County, California, and the Parties waive any objection to this mutual choice of
venue.
14.
Indemnification. Escrow Agent is severally indemnified and saved harmless by the
Parties from all losses, costs, and expenses that Escrow Agent may incur as result of its
involvement in any litigation arising from performance of its duties under this Agreement,
provided that such litigation shall not result from any action taken or omitted by Escrow Agent for
which it shall have been adjudged negligent or to have acted in bad faith. This indemnification
shall survive termination of this Agreement until extinguished by any applicable statute of
limitations.
[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Parties have executed this Improvement Work Holdback
Escrow Agreement as of the Effective Date first written above.
AGENCY:

City of San Diego, solely in its capacity as the designated
successor agency to the Redevelopment Agency of the City
of San Diego, a former public body, corporate and politic
By: ________________________
Name: ______________________
Title :_______________________

APPROVED AS TO FORM:
MARA W. ELLIOTT, City Attorney
By: ______________________
Kevin Reisch
Senior Chief Deputy City Attorney

BUYER:

METROPOLITAN / SDPB FIFTH AVENUE, LLC,
a California limited liability company
By: __________________________
Michael Donovan, Manager

Escrow Agent’s Consent
The undersigned Escrow Agent agrees to act as Escrow Agent in accordance with the provisions
of this Improvement Work Holdback Escrow Agreement.
ESCROW AGENT:

CHICAGO TITLE COMPANY
By:
Name:
Its:

SIGNATURE PAGE TO IMPROVEMENT WORK HOLDBACK ESCROW AGREEMENT

Schedule 1
Description of Improvement Work
[attached]
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ATTACHMENT C

(OB-2018-4)

OVERSIGHT BOARD RESOLUTION NUMBER OB-2018-4
A RESOLUTION OF THE OVERSIGHT BOARD FOR THE CITY
OF SAN DIEGO REDEVELOPMENT SUCCESSOR AGENCY
APPROVING THE FIRST AMENDMENT TO THE PURCHASE
AND SALE AGREEMENT FOR THE SUCCESSOR AGENCY’S
SALE OF THE REAL PROPERTY COMMONLY KNOWN AS THE
WORLD TRADE CENTER PARKING GARAGE SITE LOCATED
AT 1245 FIFTH AVENUE IN DOWNTOWN SAN DIEGO.
WHEREAS, the former Redevelopment Agency of the City of San Diego (Former RDA)
administered the implementation of various redevelopment projects, programs, and activities
within designated redevelopment project areas throughout the City of San Diego (City); and
WHEREAS, in accordance with Assembly Bill x1 26 (AB 26), the Former RDA
dissolved as of February 1, 2012, at which time the City of San Diego, solely in its capacity as
the designated successor agency to the Former RDA (Successor Agency), assumed the Former
RDA’s assets and obligations; and
WHEREAS, the Successor Agency is required to administer the winding down of the
Former RDA’s operations and to ensure compliance with the Former RDA’s obligations in
accordance with AB 26, as subsequently amended (collectively, the Dissolution Laws); and
WHEREAS, the San Diego County Auditor-Controller (County Auditor), the State
Controller, and the State Department of Finance (DOF) also possess certain rights and
obligations under the Dissolution Laws with respect to the Successor Agency’s administration of
winding down the Former RDA’s operations; and
WHEREAS, in late 2015, the Oversight Board and the DOF approved the Amended and
Restated Long-Range Property Management Plan (LRPMP), which governs the Successor
Agency’s disposition of its non-housing real property assets, in accordance with California
Health and Safety Code (Code) section 34191.5(c); and
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WHEREAS, among other things, the LRPMP requires the Successor Agency to liquidate
several real property assets (Liquidation Sites), which will result in the local taxing entities, such
as the City, the County of San Diego, local school districts, and local special districts, receiving a
pro rata distribution of the net sale proceeds in the same proportion as their share of general
property tax revenues; and
WHEREAS, the Successor Agency’s sale of the Liquidation Sites is subject to the
LRPMP and the Dissolution Laws; and
WHEREAS, based on a competitive selection process approved by the Oversight Board,
Civic San Diego retained the firm of Jones Lang LaSalle (JLL), a commercial real estate
brokerage, to represent the Successor Agency’s interests in facilitating the sale of each
Liquidation Site, and JLL will receive a brokerage commission with respect to the consummated
sale of each Liquidation Site; and
WHEREAS, one of the Liquidation Sites currently owned by the Successor Agency is
that certain real property commonly known as the World Trade Center parking garage, located at
1245 Fifth Avenue, San Diego, California (Property); and
WHEREAS, based on approvals by both the Successor Agency’s governing board (i.e.,
the San Diego City Council) and the Oversight Board, the Successor Agency and Metropolitan /
SDPB Fifth Avenue, LLC, a California limited liability company (Buyer), entered into that
certain Real Property Purchase and Sale Agreement and Joint Escrow Instructions dated June 29,
2017 (Purchase Agreement); and
WHEREAS, the Purchase Agreement contemplated that Buyer would purchase the
Property for a purchase price of $6,300,000, contingent upon Buyer’s satisfactory completion of
its due diligence investigation of the Property; and
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WHEREAS, in accordance with the Purchase Agreement, Buyer conducted extensive due
diligence of the Property and discovered that the scope of renovations that will be required to
bring the existing building at the Property into compliance with the current applicable building
codes and regulations and into a safe and operable condition as a parking garage will exceed the
scope of renovations that Buyer could have reasonably anticipated at the inception of the due
diligence period under the Purchase Agreement; and
WHEREAS, to address the physical condition of the Property and other matters that
Buyer discovered during the due diligence period, Civic San Diego, acting on behalf of the
Successor Agency, and Buyer have negotiated the proposed First Amendment to Real Property
Purchase and Sale Agreement and Joint Escrow Instructions (First Amendment) with respect to
the Property, and a copy of the First Amendment is included in the backup materials associated
with this Resolution; and
WHEREAS, the First Amendment modifies the Purchase Agreement to, among other
things: (a) establish an escrow account upon the closing of Buyer’s acquisition of the Property
(Closing), holding back $1,800,000 from the Successor Agency’s purchase price proceeds to
reimburse Buyer for its actual costs to complete improvements at the Property exceeding the
scope of renovations that Buyer could have reasonably anticipated at the inception of the due
diligence period (Improvement Work); (b) require Buyer to make an additional earnest money
deposit of $500,000 (in addition to the earnest money deposit of $250,000 already made under
the Purchase Agreement), causing the total earnest money deposit to be $750,000; (c) confirm
that the Closing will be contingent upon the issuance of a building permit or a “permit ready
letter” by the City’s Development Services Department within a specified time frame related to
Buyer’s completion of renovations needed to allow occupancy and operation of the Property as a
parking garage; and (d) further confirm that the Closing will be contingent upon delivery of an
3
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appropriate document signed by the Successor Agency, with a consent signed by the City’s
Building Official, removing a 2011 restrictive covenant recorded against the Property; and
WHEREAS, to the extent that the amount of $1,800,000 held back in the escrow account
upon the Closing is later used to reimburse Buyer for its actual costs of the Improvement Work,
the purchase price for the Property will be effectively reduced below $6,300,000; and
WHEREAS, consistent with Code section 34191.5(c)(2)(B), the Successor Agency will
cause the net purchase price proceeds from sale of the Property to be transferred to the County
Auditor for pro rata distribution to the local taxing entities; and
WHEREAS, the Oversight Board must approve the First Amendment before it becomes
effective, and under Code section 34191.5(f), the Oversight Board’s decision will become
effective immediately, without any need for review by the DOF; NOW, THEREFORE,
NOW, THEREFORE, BE IT RESOLVED by the Oversight Board that the First
Amendment is approved.
PASSED AND ADOPTED by the Oversight Board at a duly noticed meeting of the
Oversight Board held on June 18, 2018.

________________________________
Chair, Oversight Board
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EXHIBIT A

MEMORANDUM OF UNDERSTANDING
BETWEE~

THE CITY OF SAN DIEGO,
THE REDEVELOPMENT AGENCY OF THE CITY OF SAN DIEGO,
THE CENTRE CITY DEVELOPMENT CORPORATION,
AND
.
PADRES L.P.
CONCERNING A BALLPARK DISTRlCT,
CONSTRUCTION OF A BASEBALL PARK, AND A
REDEVELOPMENT PROJECT
RECITALS
'WHEREAS, the San Diego Padres Baseball Club has been a valued community asset
since joining The National League of Professional Baseball Clubs in 1969; and
WHEREAS, Padres L.P. ("Padres"), the current owner, purchased the team in 1994 and
has worked diligently to improve the image of the Club in the community and to contribute to
the quality of life in San Diego; and
WHEREAS, a City of San Diego ("City") task force, after thorough investigation and
analysis, determined that the development and construction of a baseball park ("Ballpark") is
important to providing the Padres with the opportunity for long~tenn economic and competitive
viability; and
WHEREAS, the City believes that the development and construction of a Ballpark will
provide a significant and much nee~ed catalyst for revitalization and continuing redevelopment
of downtown San Diego; and
WHEREAS, the Padres are willing to make a significall,i investment in the Ballpark, to
make the $115,000,000 investment in the Ballpark Project described in Section XVIII, and to
commit to remain in San Diego for an expected 30 years, but in no event Jess than 22 years, from
the Opening Date; and
WHEREAS, it has always been understood between the Parties that the Ballpark would
be more than just a Ballpark, &ut will be a significant redevelopment project including private
development in the underdeveloped vicinity ofthe Ballpark; and
WHEREAS, the City, the Redevelopment Agency of the City of San Diego ("Agency"),
and the Centre City Development Corporation ("CCDC") are willing to make significant
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investments in the Ballpark and redevelopment around the Ballpark; and
•
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'WHEREAS, the Padres are willing to assume the responsibility for and make
development of the Ballpark contingent upon contemporaneous, significant commercial
redevelopment in the vicinity of the Ballpark; and
WHEREAS, the Parties agree that the following principles are central to the terms and
conditions of this MOU: a) no new or increased taxes will be imposed to pay for construction of
the Ballpark Project; b) the Ballpark Project will be funded through a public/private partnership,
with substantial private-sector investment in addition to the public investment; c) Ballpark
operations will be "privatized" to reduce public costs; d) tax-exempt financing will be used to the
greatest extent possible for the Ballpark Project; and
WHEREAS, the terms of this MOU contain numerous protections for the City's general
fund, including caps on the expenses of the City for operating costs and investments in the
Ballpark, land and infrastructure, and a protection from the Padres regarding certain revenue
streams; and
WHEREAS, the Parties have concluded that the proposed public/private partnership for
the Ballpark and associated redevelopment is in the best interests of the Parties and the citizens
of San Diego; and
WHEREAS, on July 14, 1998, the Parties agreed to the essential terms and conditions
regarding the subject matter described herein to be presented to the electorate, and it is the
purpose of this MOU to memorialize such agreements, subject to a vote of the electorate;
NOW, THEREFORE, the Parties agree as follows:
AGREEMENT
I.

PURPOSE AND INTENT

The purpose and intent of this Memorandum of Understanding ("MOU") is to provide for
the establishment of a Ballpark District ("District"), the construction of a Ballpark within the
District, and the construction pf new development in the District, all within an underdeveloped
area of downtown San Diego. It is the intent of the Parties that this MOU and its authorizing
ordinance which are being voted on by the electorate constitute the only legislative act necessary
to establish policy for the City and the Agency on these matters, and provide the ways and means
for the implementation of that policy by such administrative and non-legislative acts as may be
necessary and appropriate to carry out the purpose and intent provided for herein.
EXHIBIT A
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It is the further intent of the Parties that this_MOU not provide for entitl~ptents in land or
development, such entitlements being the subject ofpther -actions by public entities or of pennits
to be sought at later times. It is also the intent of the Parties that the requirements of the
California Environmental Quality Act be fully complied with in the implerpentation of the
matters set forth in this MOU. The Parties intend that the planning, development and
construction of the projects set forth in this MOU be a cooperative, mutual endeavor in which the
Parties actively participate and work together, in good faith and with due diligence - a
public/private partnership.

n.

DEFINITIONS
''Agency" means the Redevelopment Agency of the City of San Diego.

"Agency Investmenf' means the investment of Agency and CCDC funds towards the
Ballpark Project as set forth in Section XVII.
"Ancillary Development" means commercial, retail and residential development,
including hotels, office buildings and associated parking, to be built within the District.
"Ballpark" means an open-air, natural grass, state-of:-the-art baseball facility, with
multiple uses, and with approximately 42,000 seats and the Outfield Park, to be constructed in
the District, and consisting ofthe ballpark structure itself, all fixtures and systems, the Outfield
Park, and the grounds and walkways inunediately surrounding the ballpark structure.
"Ballpark Estimate" means an estimate of the total cost for the development and
construction of the Ballpark, includ.ing all hard and soft costs but not including any Land
Acquisition Costs, Parking Facilities costs or Infrastructure costs.
"Ballpark Project" means the Ballpark, Outfield Park Retail Parcels (as defined in Section
XVIII), Infrastructure and Parking Facilities (except for the Phase 1 Parking Facilities to the
extent the Developer is responsible
for the costs therefor), including Land Acquisition Costs.
. .. . ·-- .
'
"Ballpark Project Estimate" means an estimate of the total cost for the development and
construction of the Ballpark Project.
"Bond Counsel Review" means an opinion by bond counsel retained by the City at no
expense to the Padres, as to whether an action proposed by the Padres would cause the securities
issued by the City not to qualify for tax-exempt status under federal law, such opinion to be
rendered within ten (1 0) business days after notification by the Padres to the City of the proposed
EXHIBIT A
3

''••

action.
-..

~·

"Capital Expenditure" means the cost of ;ullabcir and materials reasonabi~ required to
repair, restore or replace any structural components, systems components or integral parts of the
Ballpark, which would customarily be treated as a capital item for federal income tax. purposes.
By way of example only and not as a limitation: structural components include all foundations,
structural members, piers, walls, roofs and ramps; systems components include scoring systems,
video boards, heating, ventilating, air conditioning, plumbing, electrical, gas and water systems,
escalators and elevators; integral parts include the Public Parking Facilities.
"Capital Expenditure Reserve Fund', means the fund established for Capital Expenditures
as set forth in Section XXII. G.
"CCDC" means the Centre City Development Corporation.
''Centre City Redevelopment Project', means that project and area, and its associated plan,
established by the City Council on May 11, 1992, by the adoption of Ordinance No. 0-17767.
"Centre City Redevelopment Plan" means the plan for the Centre City Redevelopment
Project.
"Certification Date" means the date on which the San Diego City Clerk certifies to the
City Council that at the statewide general election on November 3, 1998, at least fifty percent
plus one votes were cast in favor of a ballot measure placed before the voters by the City Council
authorizing the City to enter into this MOU.
"City" means the City of San Diego.
"City Council" means the San Diego City Council.
"City Events" means those events conducted by the City (including City-sponsored 3rd
party events) as set forth in Section XXII.C.
"City Investment" means the investment of the City towards the Ballpark Project as set
forth in Section XVI, which ~ay include any monies obtained from other public sources, except
as set forth in this MOU.
"Concession Rights" means the contractual right to sell any kind of food, beverage or
novelties at the Ballpark.
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"C.P.I." means the San Diego Consumer Pric~ Index for all urban consumers (CPI-U).
-~

I"

"Design & Construction Fund'' means the fund described in Section XX.
"Developer" means the master developer for Phase 1 selected by the Padres and
re~onably acceptable to the City, Agency and CCDC.
"Developer Rights Fees" means any fees paid by a private developer in consideration for
the opportunity to participate in Phase 1.
"District" means the Ballpark District to be established pursuant to this MOU.
"Final Baseline Ballpark Program" means the program for the Ballpark as set forth in
Section VII.
"Final Completion of the Ballpark Project" means that the Ballpark Project is ready for
the playing and public exhibition ~fMajor League Baseball.
"Force Majeure Event" means
any of the following
events which prevents a party from
.
.
performing any obligation under this MOU: any act of God, strike, lockout or other industrial
disturbance during the development or construction only ofthe Ballpark Project, but not
including a strike or lockout by Major League Baseball players or umpires; act of public enemy,
blockade, war, insurrection, civil disturbance, explosion or riot; epidemic; landslide, earthquake,
fire, storm, flood, or washout; any act of God, strike, lockout or other industrial disturbance,
including a strike or lockout by Major League Baseball players or umpires (except as expressly
provided above); title dispute, or other litigation, including the inability to timely obtain
judgments in eminent domain or timely obtain possession through eminent domain;
governmental restraint, action or inaction, either federal, state, county, civil or military, including.
the adoption of any new law materially affecting either the ability of the Parties to proceed or the
costs of proceeding (but not including any City laws or ordinances); any initiative or referendum;
and failure to obtain any necessary federal, state or county governmental approval.
.

.

"Incremental Ballpark Expenses" means specific event related expenses for the respective
operations of City Events, and Padres Games and Events at the Ballpark, as set forth in Section

XXII.F.
"Infrastructure" means roads, sidewalks, other public facilities, and public utilities related
to the Ballpark and Parking Facilities, as listed and set forth in Attachment A.
"Infrastructure Estimate" means an estimate of the total cost for the development and
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constructed and configured to provide at least 5,000 revenue-controlled parking spaces to serve
patrons of the Ballpark, as listed and set forth in:Attac~ent B.
. "Parking Facilities Estimate'' means an estimate of the total cost for the development and
construction of the Parking Facilities, but not including any Land Acquisition Costs.
'

"Party" or "Parties" means a party or the parties, respectively, to this MOU.
"Phase 1" means the first phase of Ancillary Development which, subject to the credit
available for Substitute Ancillary Development, shall include at least: a) a 150 room extended
stay hotel and 700 additional new hotel rooms with associated parking; b) office complexes
containing at least 600,000 gross square feet with associated parking; and c) retail development
containing at least 150,000 gross square feet.
"Phase 1 Parking Facilities" means the approximately 2,238 parking stalls (which
consists of approximately 1,650 stalls for which the Developer will provide the land and
improvements and approximately 588 stalls for which the Developer will provide the land and
the City will provide the improvements as part of the Infrastructure Estimate) provided by Padres
or the Developer as part of Phase 1, as described in Attachment B.
"Public Parking Facilities" means Parking Facilities not including Phase 1 Parking
Facilities, as described in Attachment B.
"Stabilization Reserve Fund" means the fund described in Section XXXIV and
Attachment F.
"Substantial Completion of the Ballpark Project" means that the Padres' offices,
clubhouse and other exclusive spaces are ready for occupancy, and that all other areas of the
Ballpark Project have been finished to the Padres' reasonable satisfaction, subject only to
contractors' punch lists.
"Substitute Ancillary Development" means developmefit and construction of hotel and/or
retail properties by other developers in the area in Centre City East shown on Attachment C, of a
type comparable to the Phase 1 hotel and/or retail properties, which hotel and/or retail properties
sh.alfbe credited against" the Padres' commitment for Phase 1 hotel and/or retail development and
construction; provided, however, that the same Transient Occupancy Tax revenue and net
available tax increment revenue reasonably expected to be generated by the Substitute Ancillary
Development is at least the same as the Transient Occupancy Tax revenue and het available tax
increment revenue reasonably expected to be generated by the comparable Phase 1 development.
Notwithstanding the above, in no event shall the Phase 1 retail adjacent to the Outfield Park be
less than 100,000 gross square feet and the Substitute Ancillary Development shall not include
EXHIBIT A
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any development which has been proposed to CCDC, and for which plans and drawings have
been created by the developer but not yet submit,ted-.to~·~CDC, as of August 4, 19.98.
"Transient Occupancy Taxes'' means taxes paid by users of hotel and motel rooms within
the City, as more fully set forth in San Diego Municipal Code section 35.0~01, et seq.
"Value Engineering" means a process of reviewing the program, design, plans and ·
specifications for the Ballpark Project for the purpose of reducing costs wherever possible.
III.

EFFECTIVE DATE AND TERMINATION

The City Manager shall be directed and authorized to sign this MOU on behalf of the
City on the Certification Date. The Padres shall execute this MOU no later than August 3, 1998,
and, by its signature on this MOU, the Padres irrevocably accept the terms ofthis MOU and
agree to be bound by it if the Certification Date occurs, in which case.the City Manager, the
Agency and CCDC shall execute and deliver this MOU to the Padres. This MOU shall become
effective upon its execution by all Parties and, unless otherwise agreed to in writing by the
Parties, shall expire on March 31, 2000, unless the Conditions Subsequent set forth in Section
XXXIII are satisfied, in which case this MOU shall continue in force and effect for the same
tenn as any lease or other agreement for the use and occupancy of the Ballpark entered into
between the City and the Padres pursuant to this MOU.
IV.

BALLPARK DISTRICT

The City shall establish the District within, but not as a part of, the Centre City East Subarea of the Centre City Redevelopment Project ('~Centre City East"). The District shall be
located adjacent to the Gaslamp Quarter and across from the Convention Center expansion. The
boundaries of the District shall be established by the City Council, with the participation of the
Padres, but shall generally be the boundaries of Centre City East south of Market Street. The
Centre City Redevelopment Plan is not amended by this action to incorporate the District within
it; however, the Agency and CCDC shall be responsible for the same activities within the District
as for the Centre City Redevelopment Project.
The District initially shall be established for planning purposes only, and not as a separate
legal entity. However, the City Council shall have the discretion to establish the District as a
separate legal entity in the future, and to establish any necessary or appropriate legal entity to
oversee planning or activities within the District (provided such entity includes the representation
of the Padres), or the Agency may cause the Centre City Redevelopment Plan and Project to be
amended to incorporate the District. The City Council may change the District's boundaries at
its sole discretion, when, in its judgement, circumstances warrant or require a change, provided
that any change in the boundaries of the District shall not affect the Ballpark Project, the Padres'
EXHIBIT A
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obligations pursuant to the MOU, or Phase 1 without the consent of the Padres.
SUMMARY OF BALLPARK PROJECT'GOSTS AND FUNDI~G

v.

The following is a summary only of the Ballpark Project costs and funding:
1.

2.

Costs:
Ballpark

$267,500,000

Land Acquisition and Infrastructure

$143,500.000

Total

$411 ,000,000

Funding:
Ballpark:
Padres/Private

$ 81,000,000

City

$186,500.000

Total

$267,500,000

Land Acquisition and Infrastructure:

VI.

Padres/Private

$ 34,000,000

City/CCDC

$ 88,500,000

Other

$ 21.000.00(f

Total

$143,500,000

BALLPARK PROJECT

The Ballpark Project shall be planned and constructed within the District. Subject to the
approvals of the City and Agency as required by law, the precise location, orientation, footprint
and configuration ofthe Ballpark Project within this District will be determined by the City and
Padres. Any future changes made by the City in the boundaries of the District shall not
materially affect either the Ballpark Project or Phase 1 without the mutual consent of the City
EXHIBIT A
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and Padres. The Padres and the City shall collaborate in the planning of the Ballpark Project.
The City and the Agency shall be responsible for the adoption of the plans and VJther legal
documents, and the undertaking of the administrative acts" within their respective jurisdictions
necessary to facilitate construction of the Ballpark Project, as more fully set forth in this MOU.
The Ballpark Project Estimate shall not exceed $411,000,000. The' ability of the Parties
to proceed with the Ballp~k Project is specifically contingen~ up~n funds in the amount of the
Ballpark Project Estimate being secured as more fully set forth in this MOU.

VII.

BALLPARK

The Ballpark shall be constructed within the District. The Padres or its agents shall be
responsible for the design and construction of the Ballpark, including the selection of architects,
contractors and project/construction managers. The Ballpark shall be designed in all its aspects
for the playing and public exhibition of Major League Baseball in accordance with plans,
designs, and programs approved by the Padres, and developed by or at the direction of the
Padres; provided, however, that the City, Agency and CCDC shall have the opportunity to
collaboratively participate in the design of the Ballpark, and that the development of the Ballpark
shall be subject only to the approvals of the City or Agency as required by law.
The Padres will be responsible for developing all plans, designs, schemes, drawings and
programs for the construction of the Ballpark, but the City, Agency and CCDC shall have the
right to participate in the planning process. The Padres shall have final approval of the program,
design, plans, specifications and timetable for construction of the Ballpark and, not later than_
February I, I 999, shall provide to the City, Agency and CCDC a complete set of all documents
evidencing and comprising the Final Baseline Ballpark Program. The City shall have the right to
further review and comment on the Final Baseline Ballpark Program, and will provide any
recommendations to the-Padres on or before March 1, 1999.
The Ballpark Estimate shall not exceed $267,500,000. The Padres shall be solely
responsible for any and all development and construction costs for the Ballpark exceeding the
Ballpark Estimate. Any change orders to the Fi'nal Baseline Ballpark Program during Ballpark
construction shall be subject to the Padres' approval. Except for any change orders that cause the
cost of the Ballpark to exceed, or that are made once the cost of the Ballpark exceeds, the
Ballpark Estimate (which excess cost shall be paid by the Padres), any Major Change Order shall
be subject to the City's appro'ial, which will not be unreasonably withheld and which will be
given, or presumed, within five (5) business days after written notice to the City of the Major
Change Order. Once funds for Ballpark construction have been committed in the amount of
$175,000,000, no such City approval will be required ifthe change order is deemed necessary to
stay within the Ballpark Estimate, provided such change order does not result in a material
EXHIBIT A
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adverse impact on the Ballpark and on the fan's experience at the Ballpark. If the actual cost to
develop and construct the Ballpark is less than t4e B.allpll!k Estimate, the first $~,000,000 of any
such savings shall be deposited into the Capital Expenditure Reserve Fund; any additional
savings over and above the first $5,000,000 shall be shared equally by the Padres and the City.
The Opening Date shall be in 2002. Notwithstanding the foregoing,' but subject to the
other terms and conditions of this MOU, the Parties shall work cooperatively and use their best,
good faith efforts to accomplish the construction of the Ballpark so that the Ballpark may be
open as early as possible. The Padres, City, Agency and CCDC shall each have no liability to
the other Parties for failure to meet the Opening Date, provided they proceed with due diligence
and in good faith, and meet their respective obligations regarding the acquisition ofland and
completion of infrastructure for the Ballpark Project as set forth in Sections IX and XI.
VIII.

CONSTRUCTION ARRANGEMENTS FOR THE BALLPARK PROJECT

The Padres will select the architect, general contractor and project/construction manager
for the Ballpark and Phase 1 Parking Facilities. The City, Agency or CCDC will select the
architect, general contractor and ccnstruction manager for its Infrastructure and the Public
Parking Facilities. The City, Agency or CCDC may elect to use for the construction of
Infrastructure and Parking Facilities (to the extent the City is responsible for the construction of
such Facilities) the architects and general contractors selected by the Padres. Subject to ·
compliance ·with applicable law, the Parties will make these selections in order to meet the
schedule set forth in Attachment E.
The Parties will provide each other with monthly progress reports and budget comparison
statements throughout the Land Acquisition, Infrastructure and Ballpark construction process,
and shall meet at least monthly to ensure that the Ballpark Project is on schedule and within
budget. The Padres may retain whatever construction expertise they require in connection with
the Infrastructure improvements, and the City, Agency and CCDC may retain whatever
construction expertise they require in connection with the Ballpark Project. The Parties will
ensure that their contractors work together cooperatively.
IX.

LAND ACQUISITION COSTS
-

'

- - ·-.

~

.

-

Subject to the cap set forth in Section XII, and except for the costs to be paid as part of
the Padres/Private Investment, the City, Agency or CCDC shall be responsible for all Land
Acquisition Costs, using moni~s available for the Ballpark Project as set forth in this MOU, and
for making the land available for the construction of the Ballpark within such time that the
Ballpark may be open by the Opening Date. Except as otherwise expressly provided in this
MOU, the Padres shall not be responsible, either directly or as guarantor, for any Land
Acquisition Costs.
EXHIBIT A
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The Parties acknowledge that it is desirable that the land necessary for the construction of
the Ballpark Project be obtained by negotiated purGhase,.and the Parties shall w9rk cooperatively
and in good faith to so acquire such land. However, i{the-necessary land cannot be acquired by
negotiated purchase within such time that the Ballpark may be open by the Opening Date, the
City or Agency shall exercise their powers of eminent domain (subject to ap.y requirements of
law, including hearings and findings) where necessary to secure the land within such time as is
necessary to meet the Opening Date.
The Padres may acquire the necessary land through negotiated purchase at any time, and
the Padres will collaborate with the City, Agency and CCDC in this regard. If the Padres acquire
any such land, the Certification Date occurs and this MOU becomes effective, to effectuate the
purp~ses of this Section, the Padres shall sell the land, upon the City's request, to either the City,
Agency or CCDC for the price for which the Padres purchased the land, plus any customary
acquisition and financing costs.
The Padres acknowledge that a significant portion of the land necessary to construct the
Ballpark Project may have to be acquired through the exercise of the City's or Agency's power
of eminent domain, and that there can be no assurance that the required eminent domain
proceedings will be successful or, even if successful, that they will be concluded in a timely
fashion or that possession of the necessary land will be obtained in a timely fashion. The··
necessary eminent domain proceedings shall be subject to the force majeure provisiqns ofthis
MOU.
The Agency and CCDC will continue to perform the services necessary to expedite the
Land Acquisition, entitlement process and design of the Ballpark and Phase 1, including (a)
performing all site due diligence necessary to complete the EIR, complete the relocation plan,
prepare Land Acquisition offers, and complete the environmental studies necessary for Phase 1,
(b) preparing ·the District and Ballpark boundary survey and description, including preparing a
base map to be used by the Ballpark design team prior to the start of schematic design, (c)
engaging a design/consulting team to design and plan the utility relocations and public roadway
improvements, and (d) performing all planning and preparation necessary to commence with
condemnation, including preparing all Land Acquisition offers, notices and relocation plans and
obtaining all necessary approvals (subject to any requirements oflaw, including hearings and
fmdings).
Nothing in this MOU shall require the City, Agency or CCDC to incur any expense or
obligation (except as expressly provided below) in connection with Land Acquisition Costs
under this Section unless and until all the following have occurred:
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A.
The City, Agency and CCDC have' obtained funds from their financing of choice
(i.e. lease revenue bonds, certificates ofparticip,atiQri,.. or other) to meet their respective
investment obligations for Land Acquisition Costs, and all applicable statute of limitations for
bringing any action challenging the· financing have passed, or a bridge loan or other interim
financing is obtained in an amount sufficient for the City, Agency and cepe to meet their
respective investment obligations for Land Acquisition Costs (which such Parties will use their
best efforts to obtain) until such time as funds from their financing of choic-e are obtained.
B.
The Padres have provided the security for the Padres/Private Investment as set
forth in Section XVIII.
C.
The City receives sufficient assurances from the Padres and/or others that Phase 1
(including any Substitute Ancillary Development) and the 1,000 room Convention Center
Expansion hotel will proceed and have the potential to generate the required new public revenue
to help finance the City and Agency Investments.
X.

PARKING

Subject to the cap set forth in Section XII, the City, Agency or CCDC shall be
responsible for all costs incurred in connection with the development and construction of the
Parking Facilities, except for those costs to be paid by the Developer for the Phase 1 Parking
Facilities. Except as otherwise expressly provided herein, the Padres shall not be responsible,
either directly or as guarantor, for the development or construction of the Public Parking
Facilities. The design, configuration and operation of the Parking Facilities shall be subject to
the Padres' reasonable approval. For the duration of the Ballpark occupancy agreement, the
Public Parking Facilities shall accept validation, for 2 hours, at no cost to the Padres and/or their
customers and/or patrons, to accommodate visitors to the Padres' offices and purchasers of
Padres' merchandise and advance tickets. In addition, for the first 15 years of the Ballpark
occupancy agreement,·Lot PI of the Public Parking Facilities shall accept validation, for 3 hours,
at no cost to the Padres, the Developer, the Phase 1 retail tenants and/or their customers and/or
patrons, to accommodate customers and patrons of the retail pc.frtions of Phase 1.
Subject to Bond Counsel Review, the Padres shall be responsible for selecting and
contracting with any third~party operator(s) engaged to operate the Parking Facilities year~round.
Any fee paid by such parking operator(s) for the right to operate the Parking Facilities shall be
retained by the Padres.
Subject to Bond Counsel Review, any amounts invested by a parking operator in the
construction, installation or equipping of the Public Parking Facilities may be applied on a
dollar-for~dollar basis toward the satisfaction of the Padres' obligation to make the
Padres/Private Investment.
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The Padres shall establish all prices for parkil).g at the Parking Facilities during Padres'
Games and Events. The City shall establish all prices•for parking at the Public Parking Facilities
during City Events, with the Padres' reasonable concurrence.
The Padres shall cause the Public Parking Facilities to be open to the public for general
parking at non-event times, at competitive prices established by the City with the Padres'
reasonable concurrence.
·
All expenses associated with the operation of the Public Parking Facilities, including all
fees and expenses owed to the parking operator, shall be paid out of the gross revenue from the
Public Parking Facilities. The contract with the parking operator shall provide that any expenses
that exceed revenue are the parking operator's sole responsibility.
Net revenue from the operation of the Public Parking Facilities (i.e. gross revenue less all
fees and operating expenses incurred in compliance with the parking operator's agreement) shall
be shared, with the City retaining such revenue from City Events (on a net basis, after payment
of all Incremental Ballpark Expenses for such events), and the Padres retaining such revenue
from Padres' Games and Events. Parking revenue generated through any use of the Phase 1
Parking Facilities shall be retained by the Padres or the Developer. During the term of the
Padres' occupancy of the Ballpark, the first $250,000 (increased every five (5) years by
cumulative C.P.I. since the previous C.P.I. increase (if any)) of annual net parking revenue
generated through any non-event public use of the Public Parking Facilities, shall be deposited
into the Capital Expenditure Reserve Fund; any excess in such annual net parking revenue shall
be paid to the City.
XI.

INFRASTRUCTURE

Subject to the cap set forth in Section XII, the City, Agency and CCDC shall be
responsible for the planning and construction of, and all costs for, Infrastructure, as defined and
set forth in Attachment A; provided, however, that the franchise utilities shall be responsible for
making certain Infrastructure improvements (i.e., dry utility relocation) that are included within
the Padres/Private Investment. The City agrees to work with the Padres and the private franchise
utilities. and take all steps necessary to provide that the private. franchise utilities will reloca~e
their respective systems and pay all costs therefor. In the event that such costs exceed the
amount allocated for such costs on Attachment A, and the private franchise utilities pay for the
full amount of such costs, the £allpark Project Estimate and the Padres/Private Investment shall
each be increased by the amount of such excess. In the event that such costs are less than the
amount allocated for such costs on Attachment A, and the private utilities pay for the full amount
of such costs, the Ballpark Project Estimate and the Padres/Private Investment shall each be
reduced by the amount of such difference. In the event the amount of costs paid by the private
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franchise utilities is less than the total amount of such costs, such difference shall (a) be paid for
out of the Padres/Private Investment to the extent that.th~ total amom1t of such cpsts is less than
the amount allocated for such costs on Attachment A and (b) be treated in the same manner as
the other Infrastructure costs to the extent that the total amounfof such costs exceeds the total
amount allocated for such costs on Attachment A. Except as otherwise exP,.ressly provided
herein, the Padres shall not be responsible, either directly or as guarantor, for any Infrastructure.
The City or the Agency may contract with any entity for the construction ofinfrastructure and
may use a guaranteed maximum price contract.
XII.

CAP ON EXPENSES FOR LAND ACQUISITION, PARKING AND
INFRASTRUCTURE

The total of the Infrastructure Estimate and Land Acquisition Estimate shall be
$143,500,000. Except as specifically provided in this MOU, the City, Agency, CCDC and
Padres shall collectively not be required to spend more than $143,500,000 for Land Acquisition
Costs and Infrastructure. If actual costs will exceed this cap, the City, Agency, CCDC and
Padres shall endeavor cooperatively to locate additional funding. If actual costs are less than this
cap, the City, Agency and CCDC shall (a) use any such savings to pay any Excess Land Cost (as
defined in Section XX.XI.C), (b) with any remaining savings being used to pay Off-Site Costs (as
defined in Section XXXI.E), and (c) with any remaining savings being retained by the City,
Agency and CCDC. Notwithstanding the cap on the total cost of Land Acquisition and
Infrastructure set forth in this Section, the City shall be obligated to provide the Parking
Facilities (other than any costs associated with the Phase 1 Parking Facilities to be paid by the
Developer).
XIII.

PREPARATION OF ESTIMATES

On or before January 1, 1999, the Padres will develop and submit to the City the Ballpark
Estimate. On or before January 1, 1999, the City, Agency or CCDC will develo'p and submit to
the Padres the Infrastructure and Land Acquisition Estimates, and estimate for the Public Parking
Facilities. Prior to the establishment of these estimates, the program, design, plans and
specifications for the Ballpark and the Infrastructure, Land Acquisition and Public Parking
Facilities shall have been Value Engineered by the City and Padres.
XIV.

TIMETABLE FOR DEVELOPMENT AND CONSTRUCTION
~

Subject to all other provisions of this MOU, the general target timetable for the
development and construction of the Ballpark Project shall be as set forth in Attachment E,
which may be amended by mutual agreement of the Parties from time to time.
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XV.

CITY INVESTMENT
-

I'

'

Subject to the other provisions of this MbU, the City shall provide not ~ore than
$225,000,000 towards the construction of the Ballpark Project. These funds shall be provided
based upon the financing of the City's choice (i.e., lease revenue bonds, ce;tificates of
participation, or other). The City shall determine in its sole discretion the sources of revenue to
support its investment; however, existing sources of revenue in the City's general fund, and other
non-general fund sources are available to support its investment. Any additional agreements
between the Parties for Land Acquisition Costs, Infrastructure, Parking Facilities and the
ownership, operation, maintenance, use and occupancy of the Ballpark shall be structured in such
a manner that any financing of the City Investment for the Ballpark Project will be on a fully taxexempt basis. The City Investment is also contingent upon the City receiving the assurances set
forth in Section IX.C and XXXIII.B.
XVI.

CITY FINANCING PLAN

The City's current pro forma for its investment in the Ballpark Project includes an annual
financing payment to support a lease-revenue type fmancing, such as lease revenue bonds. The
City's annual financing payment would be based in part upon certain existing revenue in the
City's general fund and certain new revenue to the City's general fund as a result of Phase 1.
The City believes that additional new development will occur in and around the District,
including additional new hotel development on and around the San Diego Unified Port District's
lOth Avenue Marine Terminal, which will provide new revenue to the City's general fund not
currently in the City's pro forma. Such additional new hotel development is not confirmed or
committed at the present time, and thus cannot support the City's annual financing payments;
however, the City believes it appropnate that, in the future, its annual financing payment be
based, to the greatest extent possible, upon revenue equal to an amount of new revenue to the
City's general fund.
·
Accordingly, the City reserves the right to adjust its pro forma and the boundaries of the
District in the future, provided that any such adjustments have no adverse effect on the Padres'
rights or obligations. Any such adjustments would enable the City to base its annual financing
payments, in. part, upon an amount of revenue equal to amounts of additional new revenue to the
general fund resulting from development on and around the lOth Avenue Marine Terminal,
rather than an amount equal to an amount of existing revenues or growth in those existing
revenues. For this reason, and because ofthe general benefits additional new development on
and around the 1Oth Avenue Marine Terminal will bring to the City, the City and Padres
conceptually support efforts of the Port District to stimulate or undertake such additional new
development. Because Phase 1, guaranteed by the Padres, is a predicate and critical to the
overall financing of the City and Agency Investments in the Ballpark Project, nothing in this
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Section modifies or alters the obligation of the Padres with respect to Phase 1 (including any
Substitute Ancillary Development).
-. · ··
XVII.

AGENCY INVESTMENT

Toward the Ballpark Project, the Agency and CCDC shall provide not more than
$50,000,000. The Agency Investment shall be a combination of equity and :r:eal property tax
increment financing. Agency or CCDC money shall only be invested in Infrastructure and/or
used for Land Acquisition Costs. Any additional agreements between the Parties for Land
Acquisition Costs, Infrastructure, Parking Facilities and the ownership, operation, maintenance,
use and occupancy of the Ballpark shall be structured in such a manner that any financing of the
Agency Investment for the Ballpark Project will be on a fully tax-exempt basis. The Agency
Investment is also contingent upon the receipt of the assurances set forth in Section IX.C and
XXXIII. B.

XVIII.

PADRES!PRIVATE INVESTMENT

Towards the Ballpark Project, the Padres and the private sector shall make an investment
of$115,000,000. The Padres/Private Investment may include, but may not necessarily be limited
to, monies from Naming Rights; sponsorships; Concession Rights; vendors; founding partners
and other fan programs; capitalized Padres' revenue and/or other Padres' sources; capitalized
property and/or possessory interest taxes, net of all currently existing set-aside requirements
(e.g., housing, county and school district); Developer Rights Fees; Padres' equity; private
franchise utility contributions for utility relocations and equipment; and private donations and
grants; and also interest on all such monies, and amounts expended by the Padres for the costs
referred to in Section XLII (to the extent such costs are included in the Ballpark Project
Estimate). Specific funding levels by source will be determined by the Padres and private sector.
The City shail assist and collaborate with the Padres in the effort to obtain such private sector
funds. The sale by the Padres of any rights relating to the Ballpark Project (i.e., Naming Rights
and Concession Rights) shall not extend beyond the Padres' term of occupancy of the Ballpark.
The City shall cause the financing of obligations secured by certain of these private
payments (which may .at least include, at the Padres' discretion, Padres' revenue and/or other
Padres' sources, and net possessory interest and/or net property taxes), provided that the.
financing is reasonably acceptable to the City and the Padres provide appropriate assurances of
such payments reasonably acc~ptable to the City, its bond underwriters, rating agencies and bond
insurers; reimburse the City for the reasonable and necessary financing costs; and do not, during
the tenn of any fmancing, contest the imposition or amount of any taxes used as security for such
financing if the effect of success on such contest would render the City, in the City's discretion,
unable to satisfy all obligations therefrom and coverage requirements associated with such a
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financing. The City shall maximize the amount of such proceeds from this financing by issuing
the obligations at market rates, including only us.ual._ahd customary financing ch?-tges and
reserves, and on mutually agreed-upon terms. At the Padres' request, the City shall consider
approving the refinancing of such obligations in the future if market conditions allow for
improved borrowing terms, provided that the Padres reimburse the City for .the reasonable and
necessary financing costs of such refinancing. If the Padres elect to finance all or any part of the
Padres/Private Investment without City involvement, payment of all debt service associated with
such borrowings shall be the Padres' sole responsibility.
Approximately $81,000,000 (30% of the Ballpark Estimate) of the Padres/Private
Investment will be used for Ballpark construction; the balance will be used for Infrastructure and
Land' Acquisition Costs in a mutually agreed upon manner, but will include the private franchise
utility contributions for utility relocation and equipment, and acquisition of the Outfield Park
retail parcels (parcels R1, R2, R3, R4, and R5), as shown and referred to on Attachment B
("Outfield Park Retail Parcels"). If acquired in accordance with the tenns of this MOU, title to
the Outfield Park Retail Parcels will be conveyed to the Padres in consideration for the Padres'
investment in Land Acquisition Costs as set forth in this Section XVIII. Retail Parcels R-3 and
R-5 will be delivered to the Padres with the existing buildings on APN 535-352-12 and APN
535-353-11 in an "as is condition," and Retail Parcels R-1, R-2 and R-4 and the balance of Retail
Parcels R-3 and R-5 will be delivered to the Padres as a clean site, ready for development. The
Outfield Park Retail Parcels and Outfield Park will be subject to mutually agreed-upon
appropriate reciprocal easement agreements, and operating and maintenance covenants to protect
the respective interests of the Parties.
On or before April 1, 1999, the Padres will provide the City with a first priority lien on
the Padres' National League franchise, to be released promptly upon the deposit by the
Padres/private sector of $50,000,000 in the Design & Construction Fund.
XIX.

OTHER REQUIRED FINANCING INVESTMENTS

The City and the Padres will cooperatively endeavor to obtain from other public and
quasi-public sources commitments to provide funds or fmancing for land, parking,
transportation, infrastructure improvemel).t$, .or otl;ler value reasonably acceptable to the Parties,
sufficient to provide the $21 million in added value needed to reach the Ballpark Project
Estimate of $411 million. The Parties will also work collaboratively to obtain other general
assistance from other public w:l.d quasi-public sources.
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XX.

.

DESIGN & CONSTRUCTION FUND
. _ ,.

The City and the Padres shall establish the Desi'gri. & Construction Fund as an interest
bearing account. All payments for the costs of the Ballpark Project shall be made out ofthe
Design & Construction Fund unless otherwise specifically agreed to in writing by the Parties.
Within the Design & Construction Fund, separate accounts will be established for the
Padres/Private Investment and the City Investment. The Agency Investment will be deposited
into a separate fund. The City and the Padres will control the investments in their respective
accounts; provided, however, that the City shall control the investments in the Padres' account to
the extent such investments are allocated to Land Acquisition and Infrastructure. Expenditures
for the Ballpark out of the Design & Construction Fund shall be under the joint control of the
City and the Padres; provided, however, that the City and Padres shall establish, no later than
December 1, 1998, a mechanism to ensure that all obligations approved by the Padres are
satisfied in a timely and efficient manner. With the exception of other costs to be paid as part of
the Padres/Private Investment, and the expenditures for the Ballpark out of the Design and
Construction Fund, all other expenditures shall be under the sole control of the City. The City
Investment and Agency Investment shall be deposited into their respective funds as soon as
available. Notwithstanding the foregoing, the City will deposit, from its initial financing
proceeds, at least $215,000,000 into the Design & Construction Fund by the later of May 31,
1999, or 30 days after the certification of the Environmental Impact Report for the Ballpark and
any necessary land use changes; provided, however, that the City, Agency and Padres shall use
their best efforts to obtain such certification and financing proceeds as soon as reasonably
possible. The Padres/Private Investment shall be deposited into the Design & Construction Fund
in eight (8) equal quarterly payments commencing in June, 2000, subject to acceleration for any
exigencies in the financing plan as reasonably detennined by the City and the Padres. Interest
earned on each account within the Design & Construction Fund shall count towards the Parties'
respective funding requirements. The Parties will confer in good faith and agree, no later than
December 1, 1998, on an estimated schedule of cash disbursements from the Design &
Construction Fund, including the timing and amount of the bridge loan, to be provided or
arranged by the City, Agency or CCDC necessary to meet the wquirements of the schedule, but
in no event shall such funds be disbursed prior to the Certification Date. As soon as expenses for
the design and construction of the Ballpark Project are incurred, but no earlier than the
-Certification Date, payments of such expenses shall be funded by Agency equity and/or a bridge
loan or other interim financing obtained by the City, Agency and CCDC (the type of financing to
be at the City's discretion) to meet their respective investment obligations for the Ballpark
Project, until such time as funds from their financing of choice are obtained. In the event the
Padres elect not to proceed with the Ballpark Project on or before Aprill, 1999, reimbursement
shall take place based on the Parties' pro rata share of the Ballpark Project Estimate less the
amount of other required financing investments. as described in Section XIX.
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In the event the Conditions Subsequent set forth in Section XXXIII have not been
satisfied by March 31, 2000, or such other date ~s the ~arties mutually agree in writing, any
funds remaining in the Design & Construction Fund accounts shall be returned to the respective
Parties and any assets purchased for a Party with such Party's funds will be distributed to such
Party.
XXI.

OWNERSHIP OF THE BALLPARK

The Ballpark shall be owned by the City and the Padres. The Padres shall have a 30%
divided minority interest, and the City shall have a 70% divided majority interest. The specific
Ballpark components owned by the Padres will be determined by mutual agreement and set forth
in the Final Baseline Ballpark Program, but will generally include the facilities made available to
suite licensees and other premium seat owners, Padres' offices and other spaces, and Ballpark
fixtures and equipment, as well other items to be determined in accordance with this Section
XXI. The City and Padres will each be entitled to the tax benefits, if any, with respect to its
ownership interest in the Ballpark.
The Padres' ownership interest in the Ballpark will transfer automatically to the City,
without further consideration, and free and clear of all encumbrances, upon the expiration of the
Padres' occupancy agreement for the Ballpark. To effectuate the purpose-of this provision, the
Padres shall execute and escrow the necessary documents upon execution of the Ballpark
occupancy agreement.
Property and general liability insurance for the Ballpark shall be obtained in conjunction
with the operation and management of the Ballpark, and the expense of such insurance shall be
shared, as set forth in Section XXII.E.
OCCUPATION, OPERATION AND MANAGEMENT OF BALLPARK

XXII.
A.

Term of Occupancy

The Padres will commit to play Major League Baseball games at the Ballpark for the
duration of the financing instrument used by the City to finance (and refinance, provided that
such refinancing does not increase the-teini of the financing instrument·or adversely affect in any
other way the Padres' obligations) the Ballpark Project, or for thirty (30) years, whichever period
expires first; provided that in ~o event shall the Padres' occupancy be for less than twenty-tWo
(22) years. The Padres shall have two (2) five (5) year options to extend the lease term on the
same terms (but without additional options) and conditions. To exercise these options, the
Padres must provide one (1) year prior written notification to the City.
The Padres will be prohibited from relocating the Padres' franchise to a location other
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than San Diego, or from playing home games at any facility other than the Ballpark except as
expressly provided herein and except for temporary n;.locatipn necessitated by c~sualty damage
to the Ballpark, for the duration of any agreement for occupancy of the Ballpark· between the
Padres and the City.
~
The Padres will have the right to transfer ownership of the Padres' franchise during the
term of any occupancy agreement for the Ballpark to the extent pennitted by Major League
Baseball, without any restrictions imposed by the City, so long as the new franchise owner
agrees in writing prior to the transfer to assume all of the Padres' obligations under the
occupancy agreement for the Ballpark for the balance of its tenn.
B.

Rent

The Padres shall pay as rent to the City, for the right to use and occupy the Ballpark, the
sum of $500,000 each Padres' fiscal year (pro~rated, based on the Opening Date through
November 1, in the year of the Opening Date) in equal semi~annual payments in July and
December, commencing in the first year ofthe Padres' occupancy of the Ballpark and increased
every five (5) years by cumulative C.P.r. since the previous C.P.I. increase (if any).
C.

General Operation and Use of the Ballpark

The Padres will manage and operate the Ballpark, for both Padres' Games and Events and
City Events as provided herein. The Padres shall have the right to use the Ballp.ark for up to 125
days each calendar year for Padres' Games and Events, including without limitation Padres'
games, fantasy camps, baseball games and clinics, concerts and other events conducted by Major
League Baseball clubs, each calendar year. The City shall have the right, without obligation to
pay rent, to use the Ballpark for 240 days each calendar year for City Events, including without
limitation Convention Center and other public uses, subject to priority of scheduling as described
below.
The Padres will play all of their home· games, whether exhibition, regular season or postseason, at the Ballpark, except that: 1) the Padres may play up to three (3) home games each
season outside the continental U.S., such as in Hawaii or Mexico; and 2) the Padres may play,
every three (3) years, one home series not exceeding five (5) games (in lieu of five (5) home
. games) in Asia.
No amateur or professional football games shall be played at the Ballpaik City Events
shall not include any professional softball or baseball games. City Events may include amateur
or high school softball or baseball games with the reasonable consent of the Padres.
City Events may take place year-round, provided that no City Events shall be held on the
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playing field during the Major League Baseball season or during the period from February 1 until
opening day of each season (to protect spring tuif gro~l+ on the playing field) w.ithout the
Padres' reasonable consent. City Events shall have scheduling priority during the offNseason and
the Padres shall have scheduling priority during the period February 1 until the end of the Major
League Baseball season (including the post-season if the Padres are participants therein). The
Padres will actively assist the City in operating City Everi.ts so as to maximize the City's net
revenue from those events.
·
The Padres will not schedule, without the City's prior written consent (which shall not be
unreasonably withheld), any Padres' nonNgame events at the Ballpark estimated to attract more
than 10,000 spectators on days that events have previously been scheduled at Qualcomm
Stadium.
The Padres will make every reasonable effort to keep Major League Baseball an
affordable family recreation activity at the Ballpark and will provide attractive and meaningful
programs designed to keep Major League Baseball affordable for families in San Diego,
including providing senior, military and children discount programs during each year of the
Padres' occupancy ofthe Ballpark.
D.

Management Responsibilities

The Padres shall be responsible for operating and managing the Ballpark for all events at
the Ballpark in a first class manner. Subject to Bond Counsel Review, the Padres may, at their
option, establish a separate management company owned and controlled by the Padres for the
purpose of providing management services for the Ballpark in accordance with the tenns set out
herein. The expense of such operation and management shall be shared as set forth herein. Any
rights fees paid by third-party contractors for the acquisition of rights to provide services in
connection with the Ballpark Project shall be retained by the Padres. The Padres shall not enter
into any contract or grant any rights with respect to the operation ofthe BaLlpark Project that
extend beyond the Padres tenn of occupancy of the Ballpark or are not terminable by the City .
upon default by the Padres under any agreement for the occupancy of the Ballpark.
E.

Joint Ballpark Ownership Expenses

The City and the Padres shall share Joint Ballpark Ownership Expenses based on their
respective ownership' percentages, with the City paying 70% of those expenses and the Padres
paying 30%; provided, however, that the City's annual share of such expenses shall be limited to
$3,500,000 in the first year of operation, and increased annually thereafter by the C.P.I.
Payments by the City of its share of Johit Ballpark Ownership Expenses shall be made in 2 equal
payments, on February I '(or 3 months after the start of the Padres' fiscal year) and August 1 (or
6 months after the first payment) of each year-based on the Padres' good faith estimate of the
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total Joint Ballpark Ownership Expenses and the City's share thereof; provided, however, that
the City's payment for Joint Ballpark Ownership Expenses in the year of the Opening Date shall
be paid on a pro rata basis (based on the Opening Date through November 1) in two equal
payments on July 1 and November 1 in the year of the Opening Date. The Padres shall provide
such estimate to the City on or before December 15 of the prior calendar y~ar. The Padres will
provide the City with a final reconciliation of the total Joint Ballpark Owriership Expenses and
the City's share thereof together with any refund or request for additional payment within sixty
(60) days after the end of the Padres' fiscal year. Joint Ballpark Ownership Expenses consist of:
1) salaries and benefits for year~round Ballpark supervisory staff; 2) property and general
liability insurance for the Ballpark and its fixtures; 3) professional fees, including legal and
accounting fees and expenses, for professional services paid to unaffiliated third parties directly
related to the management of the Ballpark; 4) salaries and benefits for year~round event
operations supervisors who supervise all Ballpark events; 5) utility costs for the Ballpark; 6)
salaries and benefits for year~ round repair and maintenance staff; 7) repairs and maintenance for
the Ballpark and its fixtures, equipment and systems; 8) routine maintenance and upkeep for the
Ballpark, including year~round cleaning and janitorial costs; 9) year~ round security costs; 10)
year~round field maintenance and ,landscaping costs; and 11) any other customary year~round,
non~event specific expenses.
F.

Incremental Ballpark Expenses

The City and the Padres shall each be responsible for the Incremental Ballpark Expenses
for their own events. The Padres shall be responsible for Incremental Ballpark Expenses
incurred in connection with Padres~ Games and Events, and which consist of the following: 1)
wages, benefits and incidentals paid to all event~day staff, including, without limitation, ushers,
ticket~takers, ticket~sellers and fan assistance personnel; 2) event security; 3) on~site first aid and .'
ambulance service; 4) event publicity and marketing; 5) concession services; 6) required licenses
and permits; 7) event liability insurance; 8) video board and scoreboard event staff, entertainment
and event production costs; 9) public address system operations; 10) post-event cleaning and
trash removal; 11) custodial staff and maintenance personnel during events, such as electricians,
plumbers, and air-conditioning, elevator and escalator service personnel, sound system and field
crew, and scoreboard and video board maintenance persormel; ·12) any costs for the preparation
and set~up for games and events, including the cost for one~time upgrades to the facility such as
the provision of electricity to a particular location; and 13) any other event expenses not part of
Joint Ballpark Ownership Expenses.
The City shall be responsible for all Incremental Ballpark Expenses incurred in
connection with City Events, including all event expenses of the type listed above for Padres'
Games and Events. Incremental Ballpark Expenses incurred for City Events shall be paid in the
first instance out of the revenue received by the City from that event (i.e., ticket, concession and
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parking revenue generated by City Events). The City shall also be responsible for all usual and
customary City operations in connection with all Ballpark events, including traffic and public
safety personnel outside the Ballpark in accordance with current practice.
G.

Capital Expenditures

The City will designate all Capital Expenditures, if any, with the Padres' reasonable
concurrence. Such Capital Expenditures shall be paid for in the first instance with funds on
deposit in the Capital Expenditure Reserve Fund, to be established and controlled by the City and
Padres. Capital Expenditures shall be made to preserve the Ballpark in first-class Major League
Baseball condition. The Padres shall submit to the City, on or before November 1 of each year, a
proposed budget of anticipated Capital Expenditures for the succeeding year. The proposed
budget shall provide a detailed statement of the need for and cost of proposed Capital Expenditures. The City shall provide its response to the proposed budget on or before January 1
of the succeeding calendar year.. In the event of an emergency requiring a Capital Expenditure or
other Capital Expenditure not identified in the budget, the Padres shall notify the City as soon as
possible after the discovery of the emergency or need for the Capital Expenditure, and the Padres
and the City shall work together in good faith to address the need for the Capital Expenditure.
The first $5,000,000 in Ballpark construction cost savings below the Ballpark Estimate
shall be deposited into the Capital Expenditure Reserve Fund. The first $250,000 (increased
every five (5) years by cumulative C.P.r. since the previous C.P.I. increase (if any)) in net annual
parking revenue generated through any non-event public use of the Public Parking Facilities shall
be deposited by the City into the Capital Expenditure Reserve Fund. Interest income generated
by the Capital Expenditure Reserve Fund shall constitute part of such fund. Any funds on
balance in the Capital Expenditure Reserve Fund at the expiration of the Padres' occupancy
agreement for the Ballpark shall belong to the City.
The Padres shall be responsible for Capital Expenditures that cannot be paid for in full
out of the then remaining balance in the Capital Expenditure Reserve Fund. Any such amounts
paid by the Padres shall be treated as an interest-free loan to the Capital Expenditure Reserve
Fund, which shall be repaid to the Padres the following year using deposits made by the City,
subject to the limitations set forth above, provided and te. the extent .that the balan.ce in the
Capital Expenditure Reserve Fund exceeds $500,000. At the conclusion of the term of the
Padres' occupancy agreement for the Ballpark, the Padres shall ensure through an independent
qualified third party that all necessary capital improvements have been completed and that there
are no deferred maintenance items.
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XXIII.

CONCESSIONS

The Padres will select and contract with one-or'inore concessionaires to provide
concession services for all events at the Ballpark. To the extent legally permitted, the Ballpark
concessionaires selected by the Padres shall have the exclusive right to offer concession services
within the entire Ballpark Project, including the walkways surrounding the admissions gates and
the Parking Facilities. Any amounts invested by a concessionaire in the con~truction, installation
or equipping of the concession facilities for the Ballpark may be applied on a dollar-for-dollar
basis toward satisfaction of the Padres/Private Investment.
The Ballpark concessionaires shall pay the same rates of commissions for concessions at
City Events as are paid at Padres' Games and Events. The Padres shall determine all food,
beverage and novelty items to be sold by the Ballpark concessionaires, and shall approve all
prices for such products. The Padres shall consult with the City before approving products and
prices for sale at City Events. The City shall have the· right to sell its novelties at its events.
All fees paid to obtain Concession Rights within the Ballpark Project shall be retained by
the Padres. All concession commissions payable in connection with concessions at Padres'
Games and Events shall be paid to the Padres. Subject to any commissions due to the Padres
from the sale of Padres' related merchandise, all concession commissions payable in connection
with concessions at City Events shall be paid to the City on a net basis, after payment of all
Incremental Ballpark Expenses for such events.
XXIV.

ADVERTISING

The Padres shall have the exclusive right to sell advertising within all parts of the
Ballpark Project, including (subject to all applicable laws) outside the Ballpark and on the
exterior structure of the Ballpark and/or its systems. Unless otherwise determined by the Padres
in its contracts with advertisers, all advertising sold by the Padres shall be displayed at the
Ballpark Project at all events.
Advertising sold and/or otherwise provided by the Padr:s for display in or within the
Ballpark may not be covered or obstructed without the Padres' consent. The City's Events shall
not have title sponsors who are competitors of the exclusive Ballpark advertisers or sponsors. No
sponsor of a City Event may remove or obstruct any Ballpark advertising sold by. the Padres, or
display temporary advertising signage of any type that conflicts with the Padres' advertising
arrangements for the J?allpark.~
All revenue from the sale of advertising and sponsorships within the Ballpark shall be
retained by the Padres, except for permissible temporary advertising and sponsorships in
connection with City Events.
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XXV.

NAMING RIGHTS

Funds obtained from Naming Rights shall be-retained' by the Padres. The: Padres shall
have the exclusive right to solicit for and contract with persons or entities interested in
purchasing Naming Rights (except with respect to the Public Parking Facilities). Any name
proposed to be associated with the Ballpark shall be tasteful and not be a cause for
embarrassment to the City and, to ensure this protection shall be subject to 'tl!e City's consent
(which will not be unreason13-bly withhel~ or delayed).

XXVI.

UTILITIES

The Padres will be responsible for contracting with utility companies to provide ail utility
services for the Ballpark. Any rights fees or other revenue generated by those arrangements shall
be retained by the Padres.

XXVII.

PRIVATE SUITES

The Padres will have the exclusive right to license the private suites in the Ballpark for all
events at the Ballpark, and to retain all resulting licensing revenue. The Padres shall determine
the amount of all suite license fees and the costs of related amenities.
The Padres may grant private suite licensees the exclusive right to use their suites during
all Ballpark events. Suite licensees will have the option, but not the obligation, to buy tickets to
City Events as part of the suite license package, provided that such licensees shall not be
admitted to such events without purchasing such tickets.
Revenue, if any, from the sale of admission tickets to the exterior seats of such private
suites will be shared, with the City receiving such revenue from City Events on a net basis (after
payment of all Incremental Ballpark Expenses for such events), and the Padres receiving such
revenue for Padres' Games and Events.

XXVIII.

PREMIUM SEATS

The Padres shall have the exclusive right to establish premium s.eat ownership rights at
the Ballpark, and to determine all license fees and ticket prices for such seating, including but not
limited to club seat ownership fees, one-time founders' fees or construction contributions
associated with the purchase of such seating. All revenue from all premium seat ownership fees,
founders' fees or related construction contributions shall be retained by the Padres.
Revenue from the sale of admission tickets to premium seating will be shared, with the
City receiving such revenue for City Events on a net basis (after payment of all Incremental
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Ballpark Expenses for such events)t and with the Padres receiving such revenue for Padres'
Games and Events.
USER FEES

XXIX.

The Padres shall have the exclusive right to charge a per-ticket user fee per paid
admission for tickets to Padres' Garnes and Events. If the Padres charge such fee, they shall be
accounted for separately by the Padres. Any such fee may be used for the purpose of providing
funding for the Padres/Private Investment,. either directly or by functioning as collateral for
financing.

XXX.

COMPLIANCE WITH LAWS

Each Party shall be responsible for compliance with all laws and regulations that may
apply to the construction, use and operation of the Ballpark Project to the extent that such Party
is responsible for that aspect of the Ballpark Project. The Padres shall have the lead
responsibility during the Ballpark design and construction for ensuring compliance with all
licensing, permitting and construction requirementst and with the design and access requirements
of the federal Americans with Disabilities Act and any similar laws. To the extent the Parties
pmchase insurance or obtain contract protection with respect to construction of the Ballpark
Project, the Padres and the. City shall each ensure that the other Party has the same protections
available to it with respect to coveraget including1nsurance and contract protection from general
contractors, architects and other Ballpark Project professionals, from claims resulting from the
Americans with Disabilities Act and any similar laws (if such protection can be obtained vvithout
significant additional cost; however, each Party may elect to pay any such significant additional
cost); provided, however, that the Padres shall be responsible for any such claims in the event
that the City provides the Padres with 'Written notice of a violation of such laws and the Padres
have th.e responsibility to remedy such violations and fail for any reason to remedy such
violations. All actions required by this MOU shall be subject to all requirements oflaw,
including any required hearings and findings.
All Parties to this MOU shall assure that equal opportunities are provided in contracting,
and employment regardless ofrace, color, religion, sex, sexual orientation or
national origin.
· ·
·
sub~contracting

XXXI.

CONSTRUCTIGN OF PHASE 1 AND OTHER ANCILLARY
DEVELOPMENT

A.

Components of Ancillary Development.

The Ancillary Development will include the construction of hotels, office buildings, retail
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space, as well as residential development and associated parking. The Developer will have the
right to fine-tune its mix of hotel, office, retail, r~si4en.tial an.d other developme~~ space within
the District at any tjme prior to the completion of Phase f (provided the Developer completes
Phase 1 as required by this MOU) in order for the development program to respond to market
conditions, subject only to the following sentence. The Developer's right to fine-tune the mix of
development properties is conditioned upon (1) the Transient Occupancy Tax generated by, and
the assessed values of, the Ancillary Development being at the completion of Ballpark
construction at least what such amounts would have be~n as agreed upon by the parties on or
before February 14, 1999 (although the Parties shall endeavor to agree on an interim preliminary
pro fonna with respect to such amounts on or before November 30, 1998) and (2) to the extent
the property for Phase 1 was acquired from the Agency, any such changes being consistent with
the fair reuse value analysis for the properties; provided that any such changes after the execution
of the DDA shall be subject to any applicable laws. The Padres/Developer shall have the right to
transfer all or part of these rights and obligations to an entity reasonably acceptable to the City
and Agency, and the parties recognize that market demand shall be the critical detenninant in the
ability of the Padres/Developer to commit ~...A~ 1, 199? to the higrrl:vel of Phase 1 .
development contemplated. The Developet:.._Shall_,substanttally COIJlplete Pl'i'ase!:m~ obtam an
appropriate certificate ~f oc~upancy on or be!OreMarch 31, 2oozand shall use~od faith,
best efforts to accomplish th1s on or before January 31, 2002.
· _,, ·
B.

Location of Phase 1.

Phase 1 will be located within the boundaries of the District. The overall size and
location ofPhlli!e 1, and the locations and configurations for each structure comprising it, will be
designed by the Padres and/or the Developer, subjeCt to negotiations with CCDC, and the City's
.and Agency's approval as required by law. The Substitute Ancillary Development must be
located in the area set forth on Attaclunent C.
C.

Developer's Purchase of Land.

If the Agency purchases or uses its powers of eminent domain to acquire all or any part of
the land needed for Phase 1, and the Developer approves the terms on which such purchases are
to be mad_e, the Devel9per agrf;!~s to advapce to the Agency, after the Certification Date,
_
sufficient funds necessary to pay all costs for such purchase not to exceed $25,000,000 in the
aggregate ("Loans"). The Agency shall not be required to exercise its powers of eminent domain
to acquire any property needed for Phase 1 to the extent that the cost of such property exceeds
the available Loan proceeds. The Parties shall use their good faith best efforts in attempting to
structure the Loans so that they are fully tax-exempt and are collateralized by a deed of trust.
Costs shall include all funds necessary to pay for the land, including without limitation buildings,
improvements, fixtures, equipment, relocation costs, goodwill and other costs associated with the
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acquisition of the properties ("All-In Costs").
In the event Phase 1 does not proceed for ~y ~ason~· the Agency agrees 'to repay the
Loans together with interest at a market rate~ from funds available to the Agency amortized over
a 10 year period. The Loans will be secured by a deed of trust on the properties purchased with
the proceeds of such Loans; be the obligation of the Agency; and contain such other terms as are
reasonably acceptable to the Agency and the Developer. The Developer and the Agency will use
their good faith best efforts in attempting to structure the financing so as to make the Loans
salable by the Developer in the secondary market.
In the event Phase 1 does proceed~ the Agency (after review of all infonnation
customarily submitted by a developer) will permit the ~~veloper to purchase the land at the
lowest of its fair market value, its fair reuse value, or the Agency's All-In Costs, in accordance
with and to the fullest extent permitted by law. If the Agency's All-In Costs turn out to be the
lowest of those three amounts, but applicable law does not permit a sale at less than the lower of
fair market value or fair reuse value~ then the Agency will utilize the amount of the excess paid
by the Developer over the All-In Costs ("Excess Land Cost''), on a parcel-by-parcel and dollarfor-dollar basis, for infrastructure and public improvement costs within the District (excluding
dry utility costs), and for other development by the Developer, consistent with applicable law. _
Notwithstanding the foregoing, if there is one developer of Phase 1, the Excess Land Cost may ..
be determined on an aggregate and dollar-for-dollar basis, for infrastructure and public
improvement costs within the District (excluding dry utility costs), and for other development by
the Developer, consistent with applicable law, as determined by the Developer. In the event of
excess credit pursuant to the previous provision, the Agency and the Developer shall in good
faith reach an equitable solution, to the fullest extent permitted by applicable law. The Agency
and the Developer shall work cooperatively to determine the fair reuse value of such land within
thirty (30) days after the Agency receives all information customarily required by the Agency. If
the price for the. land paid by the Developer is less than the Agency's All-In Costs for such land,
the Developer shall finance such difference on the same terms as the Loans (including interest at
a market rate); provided, however, that the Agency shall replace the trust deed with other
collateral reasonably acceptable to the Developer (e.g., a pledge of tax increment) (for the
Agency will no longer own the land previously encumbered by. the trust deed), and the Loans recollateralized in that manner again will be the obligation of the Agency; and contain such other
terms as are reasonably acceptable to the Agency and the Developer. The Developer and the
Agency will use their good faith best efforts in attempting to structure the fmancing so as to
make the Loans salable by the Developer in the secondary market, which the Parties
acknowledge is a material term of the loans.
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Developer Rights within the District.
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For a period from the date of the MOU Uhtil three (3) years after the Opening Date, the
Agency shall consult with the Developer on any Request For Proposal/R.equest For
Qualifications ('fRFPIRFQ") prior to issuance on the nature and scope of the RFP!RFQ. Such
consultation shall apply for the blocks shown ori Attachment D. For a period from the date of the
MOU until three (3) years after the Opening Date, the Developer shall have·an option (subject to
Agency approval as provided below) to submit a proposal to acquire a site (or sites) from the
Agency for development consistent with applicable law within the area shown on Attachment D,
but only after Agency's review of all inforn1ation customarily submitted by a developer, and only
if such development is consistent with the applicable Planned District Ordinance ("PDO")
requirements, and is economically feasible for the Agency in its judgment. If the Agency
detern1ines not to enter into a DDA on the terms proposed by the Developer on any such site(s),
for a period of one year after such determination, if the Agency offers any incentives for
development to any other developer on such site(s) that are greater than that which was offered to
the Agency by the Developer, then the Developer shall have a Right Of First Refusal ("ROFR")
for such development on such si.te(s) and with such incentives; provided, however, that if the
Agency makes a counter offer to the Developer, which the Developer rejects, then the Agency
may also offer to any other developer on such site(s) the same incentives (or less favorable
incentives) as counter-offered to and turned down by the Developer, without being subject to the
Developer's ROFR. The foregoing is subject to the provisions of Section XXXI.P.
E.

Land Acquisition Process for Phase 1.

Except with respect to land purchased by the Padres/Developer, the Agency shall
purchase and/or use its powers of eminent domain (subject to any requirements of law, including
hearings and findings) to acquire title to or full control of all land required for Phase 1 (and if
agreed upon between the City and the Developer after a re~uest by the Developer and good faith
consideration by the Agency, also for subsequent related development).
Regardless ofwhether the Agency or Developer purchases the land required for Phase 1,
the Agency and Developer agree to negotiate in good faith for the payment of the Off-Site Costs
(~s defineQ. below) based on the f!lir reuse value of each individual project parcel. I~ based on a
reasonable fair reuse value analysis conducted by the Agency, the Developer's project is deemed
to be unable to sustain the Off-Site Costs, then the Agency shall pay such Costs ifthe combined
Land Acquisition and Infrastructure Estimates exceed the actual costs for Land Acquisition and
Infrastructure; if there is no such excess the Agency will treat the Developer as it customarily
treats other developers with respect to other issues. Off-Site Costs consist of only the costs for
the streetscape improvements adjacent to the Developer's individual projects and the costs of any
wet utility relocations not paid by other sources.
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F.

Master Developer.
-.. ,.

The Padres shall have the right to select ~d contract with the Developer~· including the
right to negotiate for and retain all Developer Rights Fees andto ,include such fees in the
Padres/Private Investment. The City agrees that the Padres may act as prin~ipal in the Developer
to be formed by the Padres and other entities.
G.

Necessary Development Agreements.

The City, Agency and the Padres: or the City, Agency and the Developer, shall promptly
negotiate and enter into either (a) a Development Agreement and a separate Disposition and
Development Agreement concerning Phase 1, or (b) a combined DA/DDA, on or before the date
the PDO is adopted. These agreements shall give the Padres/Developer all requisite authority
allowed under law to contract with developers for Phase 1. To the extent not previously
accomplished, following the execution of those agreements, the Parties shall proceed
expeditiously to process any remaining necessary land use changes, acquire the parcels needed
for Phase 1 and to design and begin construction. The Padres and/or the Developer may request
an amendment to the existing Centre City PDO generally consistent with the ROMA Urban Plan
4g Draft such that the Ballpark Project and Phase 1 development can be built. The amended
PDQ may establish standards for design within the District. The amended PDO may also
provide flexibility to select among multiple alternative uses of blocks, and may pennit the
transfer ofFAR among blocks in order to respond to market conditions, each with CCDC' s
concurrence, which will not be unreasonably withheld. The City agrees to consider
expeditiously (but no later than 2 weeks before the date by which the Developer has to commit to
Phase 1) and in good faith the adoption of the requested amendment. If the City does not adopt
an amendment acceptable to the Padres and Developer, the Padres and Developer may decline to
proceed with Phase 1, in which case the City and/or Padres may decline to proceed with the
Ballpark Project.
·
H.

Parity in Development Rights and Opportunities.

The Parties recognize the importance of the success of Phase 1 to' the redevelopment of
Centre City East, and the Parties therefore commit to each other to treat Phase 1 as projects of the
highest priority. Accordingly, from the execution of the DA/DDA through the completion of
Phase 1, the Agency and CCDC will treat the Developer as the primary and best development
partner with which such Parties work. If the Agency or CCDC enters into aDA, DDA, owner
participation agreement and/or similar development incentive agreement with a developer
regarding development of a product type comparable to that required for Phase 1 that, when
taken as a whole and fairly considered, contain rights more favorable than those given to the
Developer, the Agency shall adjust the Developer's rights accordingly.
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Tax Issues.
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Subject to any requirements of law (incl~di~g any·hearings and finding~), the City or its
designees agree to use the tax increment or an equivalent amount, net of any currently existing
set-asides, pass through agreements and other obligations of the Agency, generated by Phase 1,
including incremental property taxes, and Transient Occupancy Tax receipts, first to defray the
public cost of the Ballpark Project to th~ extent required in this MOU and thereafter will consider
in good faith such funds for reinvestment for public improvements within the District.
J.

Fee and Tax Waivers.

In connection with the construction ofPhase 1, and to the fullest extent pennitted by law,
the City and Agency shall waive and/or discount for the Developer the imposition of all taxes
and fees customarily imposed on developers in their capacity as developers and/or their projects. ·
K.

Limitations on New Taxes.

For the duration ofthe Ballpark occupancy agreement, ifthe City imposes, either directly
or indirectly, any ne'Y or increased taxes, fees or assessments against the Padres with respect to
the Ballpark Project(such as new or increased admission, ticket or entertainment taxes, sales
taxes on admissions or tickets, parking taxes, transportation taxes or assessments, utility taxes,
facility benefit assessments, possessory interest taxes or personal property taxes) above and
beyond those already required to be paid under or already established by existing law as of
August 4, 1998, then the Padres shall receive full credit for the amounts of such new or increased
taxes, fees or assessments paid by the Padres against sums otherwise owed to the City under the
Ballpark occupancy agreement or the DA/DDA (or other consideration in the event such sums
are not sufficient to offset the required credit). The previous sentence shall not apply to (a) any
new or increased taxes, fees or assessments already required to be paid under or already
established by existing law as of August 4, 1998; (b) any assessments imposed pursuant to a
favorable vote of taxpayers within an assessment district including the Ballpark Project, in which
the Padres participate as a voter; and (c) any new or increased taxes, fees or assessments which
are "generally applicable." In order to qualify as "generally applicable," a new or increased tax,
fee or assessment (l) must apply City-wide; (2) must be payable by a Sl,lbstantial.number of
taxpayers in addition to the Padres; and (3) must not be an admission, ticket, entertainment or
similar tax, fee or assessment.
L.

Development Assistance.

The City shall promptly enter into an Economic Incentive Agreement with the Developer
under City Council Policy 900-12, through which all pennitted Enterprise Zone and other
incentives, to the extent the proposed development meets the required criteria, including pennit
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assistance and (as allowed by law) housing-impact fee waivers, shall be made available to the
Developer, to the fullest extent allowed by law.. The 'Agency agrees to give favqrable
consideration, to the extent pennitted by applicable law (if all other applicable criteria are also
met), to proposals from the Developer for the development of lOw and moderate income housing
in th~ District, by which the Developer may use an amount equivalent to 'ti!at portion of the
Agency's 20% set-aside housing fund attributable to tax increment from Phase 1, for the year in
which the proposal is made. In all cases, however, such proposals shall be subject to Agency
review and approval as required by applicable law and as considered economically feasible in the
Agency's judgement.
M.

Expedited Development Processing.

To the fullest extent pennitted by law, the City and CCDC shall expedite and give firstpriority status to its processing of the Developer's land use, zoning and pennit applications, the
Developer's construction drawings, plans and specifications, and all similar or related
submissions by the Developer concerning Phase 1.
N.

Ballpark Protection Zone.

As part of the Centre City PDO amendment described above, the City and CCDC shall,
subject to any necessary public hearings and compliance with applicable law, establish a zone
extending around the entire perimeter of the Ballpark, as set forth in Attachment G, which will be
treated as a "Ballpark Protection Zone" for purposes of Phase 1 and all further development
subsequently authorized by the City. Within this zone, architectural and development controls
will be addressed to protect the sight lines, shadow impact, general operation, architectural image
and commercial value and integrity of the Ballpark.
0.

Further Actions.

The DAIDDA(s) for Phase 1 will contain a provision stating that the Padres, Developer,
City and CCDC/Agency agree to take any and all further actions as may be reasonably required
or appropriate to evidence or effect the intent and purposes of the rights and obligations
regarding Phase 1 and any subsequent related development, including without limitation
collaborating to ensure the success of the redevelopment of Centre City East, Phase 1. and any
subsequent related development, and collaborating with public and/or quasi-public entities and/or
private landowners to obtain their support for Phase 1 and any subsequent related development.
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P.

Sports Arena.
..

,.

.

If the City/CCDC/Agency decides to construct' a sports arena in San Die'go, and the
Padres (and/or any entity in which the Padres and/or its principals have an ownership interest)
have a commitment from the NBA, NHL or team owner for an existing NBA or NHL franchise
to relocate to San Diego or any NBA or NHL expansion franchise to be located in San Diego
within 3 years after the date of such commitment ('.'Commitment"), the City shall (subject to any
existing right of the current sports arena operator to operate and manage a new sports arena in
San Diego) negotiate exclusively with the Padres concerning the rights to own, construct, use
and/or operate that ~ports arena before conducting discussions of those issues with any other
potential owners, developers, operators, managers or occupants. In the event the negotiations
between the City and Padres do not lead to an agreement, the City/CCDC/Agency shall provide
the Padres with a right of first refusal with respect to any such agreement to be entered into
between the City and a third party, provided that at the time ofthe exercise of such a right, the
Padres have a Commitment and are not in default under the Ballpark occupancy agreement. The
rights of negotiation and first refusal under this paragraph must be exercised, if at all, during the
first 10 years of the Padres occupancy of the Ballpark.

XXXII.

EXTENSION OF TERM AT QUALCOMM STADIUM

The Padres will extend their use and occupancy of Qualcomm Stadium through the end' of
the 2001 Major League Baseball season or until the Ballpark opens for play. Such extension
shall be governed by the same terms as apply to the Padres' current occupancy of Qualcomm
Stadium, as reflected in the September 25, 1996, agreements between the Padres and the City., as
modified by mutually agreed-upon financial terms to address the consequences of the CityChargers arrangements for the 2000 season and beyond. The City and Padres acknowledge the
existence of the City-Chargers agreement, and agree that the agreed-upon modifications for this
extension, which will be contained in a fully integrated agreement not subject to any other
agreement, cannot be inconsistent with the terms of the City-Chargers agreement. Unless
otherwise agreed upon, the necessary agreement for the extension will be reached no later than
October 1, 1998.
After th.e Pao.re.s Qqc;upy the Sallpilrk,. the I:'adres will .have, ~t no additional cost, access to
the current Padres store (subject only to any agreement the City reaches with the National
Football League for use of facilities for any Super Bowl), parking at Qualcomm Stadium (as
provided below), and appropriately equipped ticket windows at Window C and offices to allow
patrons ofQualcomm Stadium to buy tickets to Padres' games and other Ballpark events. On
days Padres Games or Events are scheduled at the Ballpark, 2,500 parking spaces shall be
available for patrons of the Padres (subject to Chargers' games and other high attendance events
at Qualcomm Stadium); on all other days, a reasonable number of parking spaces shall be
EXHIBIT A
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available to accommodate purchasers of tickets and patrons of the Padres store.
- ~

XXXIII.

I'

CONDITIONS SUBSEQUENT·:

A.
The respective obligations of the Parties as set forth in this MOU are contingent
upon the following (unless waived by the Parties):
1.
The City's and Agency's ability to obtain financing for the Ballpark
Project on tenns reasonably acceptable to the City and on a fully tax-exempt
basis, except for such financing based upon certain limited, agreed-upon
Padres/Private Investment payments (which may at least include, at the Padres'
discretion, Padres' revenue and/or other Padres' sources, and net possessory
interest and/or net property taxes). Notwithstanding anything to the contrary
contained in this MOU, the Parties will work together to maximize the amount of
tax-exempt financing.
2.

Occurrence ofthe Certification Date.

3.
Full compliance with the California Envirorunental Quality Act has
occurred.
4.
The feasibility of completing Land Acquisition, envirorunental approvals,
Parking Facilities and Infrastructure for the Ballpark Project within the cap set
forth in Section XII is confirmed by April!, 1999.

5.
The ability ofthe City and Padres to obtain by Apri11, 1999, sufficient
additional financing investments, as set forth in Section XIX, to fund the Ballpark ·
Project, or the Padres' agreement by that date to reduce the size onhe Ballpark
Project in light of the available funds.
6.
The City and Padres agreeing on financial terms for the extension of the
use and occupancy agreement for Qualcomm Stadium by October 1, 1998, as set
forth in Section XXXII.

7.
The Padres' continued good standing in Major League Baseball and Major
League Baseball's approval ofthe tenns ofthe MOU and the terms of any
Ballpark occupancy agreement (to the extent such agreements exist on or before
March 31, 2000).

8.
The Padres' continued ability to pay its debts when and as due, and avoid
insolvency or any form of voluntary or involuntary bankruptcy.
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9.
The Parties reaching agreement on the schedule of disbursements from the
Design & Construction Fund, as ~et fo~ ~n Section XX.
B.
The obligations of the City, Agency and CCDC, as set forth in this MOU, are
additionally contingent upon the following (unless waived by the City, CCJ?C and the Agency):

1.
The City receives from the Padres and/or others, by Apri11, 1999, the
assurances set forth in Section IX. C.
2.
The City receives from the Padres and/or Developer, by April1, 1999,
assurances that Phase 1 (including any Substitute Ancillary Development) will be
substantially complete on or before March 31, 2002, and have the potential to
generate the tax increment and Transient Occupancy Tax revenue necessary to
help support the City and Agency Investments.
3.

The Padres/Private Investment is secured as set forth in SectionXVIII.

4.
The State of California, on or before September 1, 1999, not eliminating
Vehicle License Tax revenues (or any alternative revenue source substituted for
such revenues as a result of negotiations between the State legislature and
Governor, or as determined by the State legislature) to the City, or reducing those
revenues to the City in an amount constituting more than 5% of the City's general
fund budget at the time the reduction is effective; provided, however, that if this
condition subsequent is not satisfied, the City shall reimburse the Padres in full
for any out-of-pocket expenses incurred by the Padres up to that time for the
Ballpark Project. Upon any such reimbursement, the Padres shall assign and
deliver to the City all designs, plans, reports, renderings and other materials
owned or controlled by the Padres and relating to the Ballpark Project to the
extent any such materials were paid for by the reimbursement.
C.
The obligations of the Padres, as set forth in this MOU, are additionally
contingent upon the following (unless waived by the Padres):
1.
The Padres commitment by April 1, 1999, to fund or obtain financing for
all or part of the Padres/Private Investment.
2.

Land acquisition is completed as set forth in Attachment E.

3.

The initial City financing is executed as set forth in Attachment E.
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4.
The Padres' ability to provide the necessary assurances to the City by
April 1, 1999, that Phase 1 (inclu~iing any,the Substitute Ancillary Development)
will proceed.
,
, ·

XXXIV.

CREDIT ENHANCEMENT

The City intends to establish a Stabilization Reserve Fund for its financing of choice for
the Ballpark Project. The Padres shall deposit certain sums into the Stabilization Reserve Fund
from time to time under the circumstances and terms set forth in Attachment F.

XXXV.

PADRES COVENANTS

In the unlikely event that the Padres file for bankruptcy protection, this MOU, ,and any
lease or other agreement between the Parties regarding the Ballpark Project or Ballpark shall
immediately be null and void, and the Padres' ownership in the Ballpark shall immediately revert
to the City, unless specifically agreed to in writing by the City, Agency and CCDC.
In the construction of the Ballpark and Phase 1, the Padres shall use its good faith efforts
to maximize the use of local contractors, sub-contractors and workers.
Should the City decide to transfer its ownership interest in the Ballpark Project, or lose
that ownership interest as a result of foreclosure or similar action, the Padres will attorn to the
finance instrument holders, or to any other transferee of the City who acquires the City's
ownership, so long as the Padres are provided with a non-disturbance agreement in form and
substance reasonably acceptable to the Padres.
XXXVI.

CITY AND AGENCY COVENANTS

The City and the Agency covenant that, ifthere is no default of any lease or other
agreement for the Padres' use and occupancy of the Ballpark beyond any applicable grace and
cure periods, during the term of any such agreement the Padres _shall quietly enjoy possession of
the Ballpark pursuant to this MOU or any such agreement withbut hindrance or interference by
the City or Agency, or any party claiming by, through or under them, on the dates and during the
ti:!nes it is entitled to such possession pursuant to the terms of such occupancy agreement, except
as otherwise required by law.
XXXVII.

OPTION TO P1:JRCHASE AND RIGHT OF FIRST REFUSAL

If, at any time during the tenn of a lease or other agreement between the City and the
Padres for the use and occupancy of the Ballpark, the City proposes to sell its interest in the
Ballpark to a third party, the City shall first give the Padres a written offer to sell the City's
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interest in the Ballpark to the Padres on the same terms and conditions on which the City
proposes to sell its interest in the Ballpark to su~h thi'r4 party. The Padres shall have a period of
90 days to accept or reject the City offer. In addition, if af any time during the term of any lease
or other agreement, the Padres wish to purchase the City's interest in the Ballpark and/or the City
contemplates a sale of its interest in the Ballpark, the City shall negotiate e?{clusively and in good
faith with the Padres to sell its interest in the Ballpark to the Padres for a period of 60 days before
. negotiating with other potential purchasers of the City1s interest.
·
If, at any time during the term of any occupancy agreement for the Ballpark, the Padres
propose to sell its interest in the Ballpark to a third party, other than in connection with a sale of
the Padres' franchise or to an entity controlled by the Padres and/or its partners, the City shall
have a right to approve such sale.
XXXVIII.

MODIFICATIONS TO MOU

Except as specifically set forth in this MOU, this MOU may not be modified or amended
without the affirmative vote of a majority of the electorate of the City voting at an election held
for that purpose. The City Council may agree to amend or modify this MOU without a vote of
the electorate only if such amendments or modifications do not materially: 1) decrease the rights
or increase the obligations of the City; 2) increase the fina!!cial commitments of the City; or 3)
decrease revenue to the City. Any modifications or amendments to this MOU must be in writing
and signed by all the Parties.
XXXIX.

IMPLEMENTATION

Subject to compliance with the California Envirorunental Quality Act and any other
applicable laws, the Parties shall take all lawful actions, and enter into all legal agreements,
within their respective jurisdictions, necessary to implement the purpose and intent of this MOU.
Unless specifically directed or prohibited to act in a particular manner by this MOU, each Party
shall have the discretion, within its respective jurisdiction, to implement this MOU in the manner
that, in its best judgement, is in its best interests.
Prior t.o the Ce.rtifi.cation Date, the Paqre$ shall have obtajned suc):l.c(),nsept~ ap.d
..
approvals of Major League Baseball as may be necessary for the Padres to enter into and perform
its obligations under this MOU and the additional documents required by this MOU (to the
extent such documents exist at such time).
In light ofthe public vote and the Padres' guarantee of various aspects of the City's
financing plan, the City shall share with the Padres the composition of the public funding sources
and the Padres shall share with the City, on or before the Certification Date, the composition of
the private funding sources.
·
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XL.

BINDING EFFECT AND ENFORCEABILITY

Although the planning, construction, operatlon;·management, use and oc~upancy of the
Ballpark, Ballpark Project and Phase 1 shall be subje'Ct to the tenns of wore definitive
agreements, which will encompass issues not addressed in this MOU, the Parties agree that the
terms of this MOU will be incorporated into such other agreements. The Parties further
acknowledge and agree that this MOU reflects the basic business deal between the Parties and is
intended to be binding on the Parties, their respective successors and assigns; however, this
MOU shall be binding on the Parties only as to the matters set forth in this MOU, and shall not
bind the Parties regarding any other future proposal for the construction of a ballpark or other
development anywhere in the City.
XLI.

FORCE MAJEURE

Should any of the Parties be delayed in or prevented, in whole or in part, from performing
any obligation or condition required by this MOU by reason of a Force Majeure Event, that Party
shall be excused from performing that obligation or condition for so long as the Party is delayed
or prevented from performing, and for a period of thirty calendar days thereafter, and any·
_affected deadlines shall be similarly extended.

XLII.

COSTS FOR NEGOTIATIONS AND PREPARATION OF DOCUMENTS

Each Party shall be solely responsible for its own legal, accounting, consulting and other
professional fees and expenses incurred in connection with the planning and negotiation process
for the Ballpark Project, and the negotiation and preparation of all agreements and documents
required to implement the terms herein. If the Ballpark Project proceeds, the City, Agency,
CCDC and Padres will be entitled to receive out of the Design and Construction Fund any
existing development expenses and other soft costs, including those set forth in this Section
XLII, related solely to the Ballpark Project (to the extent such costs are included in the Ballpark
Project Estimate).

XLIII.

NOTICE

Any notice, demand, complaint, request, or other submission under this MOU shall be in
writing and shall be given by personal delivery to the persons designated below, with copies
delivered as indicated, or by US Mail, Certified, return receipt requested, with copies mailedas
indicated.
~
For the City:

City Manager
202 "C" Street
San Diego, CA 921 01
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Copy:

For the Agency:

Copy:

ForCCDC:

Copy:

For the Padres:

,.

City Attorney
1200 Third Avenue, Suite 1620
San Diego, CA 92101

Executive Director
202 "C" Street
San Diego, CA 92101

General Counsel
1200 Third Avenue, Suite 1620
San Diego, CA 9210 1

President
225 Broadway, Ste. 1100
San Diego, CA 92101

Bea Kemp, General Counsel
Kemp &Pratt
550 West C Street
San Diego, CA 92101
Lawrence Lucchino, President & Chief Executive Officer
San Diego Padres
8880 Rio San Diego Drive, Suite 400
San Diego, CA 92108
P.O. Box 122000
San Diego, CA 92112
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Copy:

XLIV.

Alan Ostfield, Vice President & General Counsel
__ ,San Diego Padres
8880 Rio San Diego Drive, Suite 4oo
San Diego, CA 92108
P.O. Box 122000
San Diego, CA 92112

COUNTERPARTS

Tills agreement may be executed in any number of separate counterparts and by each of
the Parties in separate counterparts, each counterpart constituting an original, and all such
counterparts constituting but one and the same agreement.
XLV.

POSSESSORY INTEREST TAXES

The use and occupancy of the Ballpark or Ballpark Project may create possessory
interests subject to taxation by the. State of California. The City, Agency and CCDC shall have
no liability for such possessory interest taxes. Any further or additional agreements regarding
the Ballpark or Ballpark Project shall contain a provision that relieves the City, Agency and
CCDC of any liability for possessory interest taxes for the use or occupancy of the Ballpark or
Ballpark Project.

XLVI.

REVIEW AND AUDIT

At its own cost and expense, each Party shall have the right to review and audit, upon
reasonable notice, the books and records of any other Party concerning any monies due and
owing to the requesting Party, or concerning the expenditure of funds received from the
requesting Party. Tills right does not extend to books and records that do not, in any way, relate
to or concern the accounting of monies as may be owed to the Parties from each other, or the
· expenditure of monies received from any other Party. Any additional agreement contemplated or
required by this MOU shall contain appropriate provisions to implement this Section.
XLVII.

OTHER PROVISIONS

The other documents required or contemplated by this MOU shall contain such other
provisions, representations, warranties, covenants and indemnities as are customarily included in
similar documents related to the development, construction and operation of Major League
Baseball facilities.
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XLVIII.

I

SUCCESSORS AND ASSIGNS

This MOU shall be binding upon and shall irmre to.the benefit of the Parties and their
respective assigns; provided, however, that the Padres shall have no right to assign this MOU or
its rights hereunder prior to the Opening Date.
XLIX.

GOVERNING LAW
This MOU shall be governed by and construed according to the laws of California.

CITY OF SAN DIEGO

By:9/t;/J411L~
Lawrence Lucchino
President & ChiefExecutive Officer

Michael T. Uberuaga
City Manager

REDEVELOPMENT AGENCY OF THE
CITY OF SAN DIEGO

CENTRE CITY DEVELOPMENT
CORPORA_..........,..._

By:

By:
Michael T. Uberuaga
Executive Director

President
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I HEREBY A~r,ROVE ~~'f;r:n
legalit~ of the foregoing Memorandum of
Understanding this ,~~r day o: • :/:.. .<../..J99~. -. ··. . .
,:

CASEY GWINN, City Att

·"
/~

By:/

,~irard
Assistant City Attorney

..y·
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ATTACHMENT A
MAP OF INFRASTRUCTURE IIVIPROVEMENTS

A BALLPARK DISTRlCT FOR SAN DIEGO
INFRASTRUCTURE IIVIPROVEIVIENTS
:J City/Ballpark Project Road Improvements and Utilities Relocation
E City/Ballpark Project Streetscape Improvements
it] Private Developer /CCDC Streetscape Improvements
!i1 City/Ballpark Project Park & Plaza Improvements (striped is siteworlc only)
~ Surface Parking Lots- Phase I
1!1 Structured Parking- Phase I
!iD Coaster Imp1·ovements

Prq'attd ry ROM.A Dmgn Crrrnp

I

,,

ATTACHMENT
A -1
:
'
~

'

BALLPARK PROJECT AREA

INFRASTRUCTURE EXPENSE SUMMARY
·lt:~·~~·;\~ ·;.; \~1.f.&i~~:~~ ;~:h·:.Ht~~s~~~~Y£2~f~~~Fi~~~i-1~~::t~.~~~~fJf~~~:£2~~S:]~;ji?)~:;,~::;~t5?~ 1.,: . t.~' :: ;~.;~

·~iLS.ri: P.!~Je~j_~J:r~~~q~ur~ lmp~ovements.,., -,.;;.~;;,;; :</i>i~;1.i-'' :,:;.;ill,$.1.'~~ ~ro.1.~~. ~~~~S~<;:i~

1.
2.
3.
4.

Public Roadways
Ballpark parcel Site Work (Demo & Abatement)
Park and Plaza Site Work & Improvements
Parking Improvements
.Surface Parking Improvements
D1
D2
P5
P6
P7
P8
Bldg, Abatement & Demo for P1& P5-P81ots
Structured Parking Improvements (P1)
Parking Equipment Allowance
Parking Improvements Subtotal:
5. Subsurface Hazardous Materials Allowance
6. Transit System Improvements
7. Site Utilities
8. Permits & Fees
9. Architecture & Engineering
10. Escalation
11. Planning & Predevelopment
12. City Project Administration
13. Contingency
Total Infrastructure Costs

$8,265,196
$2,190,015
$2,553,735

$646,000
$530,000
$500,000
$500,000
$500,000
$500,000
$1,811,500
$10,000,000
$750,000

3%
8%
10%

$15,737,500
$1,000,000
$400,000
$14,376,000
$1,335,673
$3,561,796
$4,452,245
$2,590,000
$1,281,000
$3,845,740
$61 ,588,900

•

ATIACHMENT A-2

ROADWAY IMPROVE;MENT DETAIL
-~·

Ballpark Project:
Street

Segment

J St

7th- 8th (1/2)
10th- 11th
Intersection
Intersection
Intersection
Intersection
roadway
roadway
roadway
roadway
roadway

'Direction
south
north

8/J
9/J
10/J
11/J.
7th- 8th
8th- 9th
9th-1Oth
1Oth - 11th
11th - Park

K St

10th -11th
roadway

north
10th- 11th

L St

·6th- 7th (1/3)

south

Drop Off Dr.

L St - Park (1 /2)
L St- Park
roadway

north-east
south-west
L- Park

Imperial

Park Blvd

Park - Trolley
roadway
Drop Off- Imperial
Intersection
Imperial - 1Oth
Intersection
Intersection
11th- K St
Intersection
roadway
roadway
roadway

""!

south
Park/Trolley
north-west
Park/Imperial
north-west
10th/Park
11th/Park
north-west
KIP ark
Drop - Imperial
Imperial • 1Oth
10th· K

I

'··

J·.

.

"'
ATTACHMENT A·2

Street

Segment
-~

,.

Direction

Park Blvd (cont.)

median
Demo & Abatement
Intersection
Intersection
Drop Off Dr- Imperial

diagonal
Park Blvd.
Harbor/Park
Trolley/Park
south-east

11th Ave

Island· J St
K St- Park
roadway
roadway

west
east
J- K
K- Park

10th Ave

Island- J St
K St- Park
intersection
roadway
roadway

east
west
10/K
J- K
K- Park

7th Ave

K St- L St
L St- Hotel
roadway
roadway
roadway
J - K St (existing bldg)

east
east
J- K
K-L
L- Hotel
east

2

ATTACHMENT B
LAND ACQUISffiON PARCELS
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PI

PS

Pb

P1
P8

A BALLPARK DISTRICT
Prepared by ROi>fA D~lgn Group

ATTACHMENT
B•1
,.
~-

BALLPARK PROJECT AREA

LAND ACQUISITION EXPENSE SUMMARY

Base

Project~ Ballpark, Outfield Park and Outfield Park

Retail

Parcels~

Parcels I, E and

R1~R5

respectively

$49,583,000

Base Parking ~ Parcels P1, P5, P6, P7 and P8

$12.556,000

Total Land Cost Before Contingency

$62,139,000

Land Cost Contingency

$19,772.100

Total Land Acquisition Costs

$81,911,100

u

AITACHMENT 8-2

SUMMARY OF 5,000 PARKING SPACES*
REQUIRED TO BE PR-OVIDED BY THE CIT'/
IN ADDITION TO OTHER PRIVATELY OWNED SPACES
Site

#Spaces

P1
P5
P6
P7
P8

1,000
200
200
200
200
1,800.

01
02

323
265
588

1,800 publicly purchased land
and developed surface and
structured spaces:

Subtotal

588 privately purchased land,
publicly developed spaces:
! .

Subtotal

1,000 other existing spaces:

1,000
1,650 privately purchased and
. developed structureo spaces:

Subtotal

350
800
150
350
1650

TOTAL

5,038

A1
A2
C1
C3

* There are approximately 12,000 additional parking spaces within a
15 minute walk of the Ballpark for a total of over 17,000 stalls.
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A BALLPARK DISTRlCT
Prepared

b~·

RO:O.IA Dl!lilgn Group

3 June 1998

Attachment C-1
Substitute Ancillary Retail Development

DRAFT

---
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A BALLPARK DISTRICT
Prepared by RO:'>tA Design Group

:1 Junr 1998

Attachment D
RFP/RFQ.Zone

DRAFT
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GENERAL TARGET'TIMETABLE

.

8/3/98

Padres execute MOU.

8/4/98

City Council approves ballot measure for
submission to voters.

10/1/98

Tenns agreed for extension at Qualcomm
Stadium.

1113/98

Ballpark Project vote.

12/3/99

Certification Date.

1/1/99

Budget Estimates for Ballpark) Land) Public
Parking and Infrastructure finalized.

2/1/99

Finalize Baseline Ballpark Program and
minimum design standards.

2/14/99

Finalize estimate ofproperty/possessory
interest tax and Transient Occupancy Tax
revenue for Ballpark and Phase 1.

3/15/99

City comments on Final Baseline Ballpark
Program and minimum design standards.

4/1/99

Finalize binding agreement with Padres,
Developer and/or others for Phase 1 and
receive assurances for Substitute Ancillary
Development (if any) and 1)000 room
Convention Center Expansion hotel.

4/1/99

Receive commitments for Other Required
.Financing Investments ($21 million).

4/1/99

Receive Padres first priority lien on National
League Franchise.

~

4/1/99
4/1/99

Execution of DDA or DA for Phase 1.
Begin land acquisition.

>

TBD

Finalize EIR and PDO amendment (if any).

TBD

Ballpark groundbreaking.

-1-
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TBD

-Execute City financing- 45 d,?.YS after latter
of certification of EIR, or adoption of PDO
amendment.

6/1/00

Padres deposit first of eight (8) quarterly
payments- subject to acc.eleration.

2/1/02

Substantial Completion of Ballpark Project.

3/1/02

Operational start-up ofBa1lpark.

3/31/02

Substantial Completion and Certificate of
Occupancy for Phase 1.

4/1/02

Opening Date.

10/1/02

Deposit Ballpark construction savings (if
any), up to $5 million, into Capital
Expenditure Reserve Fund.

-2-

ATTACHMENT E

BALLPARK AND REDEVELOPMENT PROJECT
PAD RES PROTECTION OF REVENUES
-..

t•

Term:

Ten years (FY 2002 through FY 2011 -using FY 2000
as the first base year for the rolling three-year
calculation)
·

Termination Events:

Construction and operation of2,500 hotel rooms on the
lOth Avenue Marine Terminal property, including the
Campbell Shipyard Hotel

Maximwn Total Guarantee:

$8 million over 10 years

Maximum Annual Guarantee:

$2.0 million

Purpose:

Replenish the City Stabilization Reserve Fund (the
"Fund"), which is equivalent to one-half the annual
financing payment. The Fund is established to offset
any fluctuations in revenue sources used to support the
payment on the financing.
The Padres protection would provide funds to replenish
the Fund in the event that the average revenue growth
over the three previous years is less than 8% and it is
necessary to use the Fund to make a portion of the
annual payment on the financing.

Padres Payment:

The Padres payment amount would be the lesser of the
following calculation on the current fiscal year or on
the last three years as illustrated in Exhibit 1 of this
Attachment and would be made ninety (90) days after
written notice to the Padres ofthe amount determined.
by the 1year/3year fonnula, as illustrated by Exhibit 1.
The Padres payment would be based on the ratio of the
annual financing payment to the total receipts from the
tax on hotel rooms. This ratio would then be applied to
the shortfall in receipts from the tax on hotel rooms.
The shortfall would be the difference between actual
receipts from the tax on hotel rooms and the projected
receipts from the tax on hotel rooms based upon an
annual growth rate of 8%.
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Reimbursement to the Padres:

I'

The Padres will be reimbursed with interest (at the
Padres lowest cost of capital as certified by an
independent certified public accountant) when receipts
from the tax on hotel rooms grows at a rate greater than
8~.
The reimbursement to the Padres will be based on the
ratio of the annual financing payment to the total
receipts from the tax on hotel rooms. This ratio would
then be applied to the surplus in receipts from the tax
on hotel rooms. The surplus would be the difference
between actual receipts from the tax on hotel rooms and
projected receipts from the tax on hotel rooms based
·upon an annual growth rate of 8%.

Annual Payment Adjustments:

To maintain the tax exempt status on any financing by
any Party~ any and all payment adjustments called for
herein will be made through monetary additions to (or
subtractions from) the Joint Ballpark Ownership
Expenses provided for in Section XXII ofthe MOU,
provided said adjustments shall be identical to the
amounts called for herein.

Conditions to the Padres
Protection ofRevenues:
i)
ii)

iii)

The City is not in default on any City obligations
under the agreement for use and occupancy of the
ballpark.
Any Padre payment does not exceed the maximum
annual protection amount of $2 million.
The sum of the current year Padre payment plus
previous payments does not exceed the maximum
aggregate protection amount of $8 million.
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Exhibit 1
Example:
If in 2005, growth in receipts from the tax on hotel rooms is 6% and the average growth
in receipts from the tax on hotel'rooms for the preceding three Fiscal Years was less than
8%, then a payment by the Padres to the Stabilization Reserve Fund would be required.
Percent
Change

2002

Projected
Receipts
$120.1

2003

$129.7

2004
2005

Year

3-Year
Total

Actual
Receipts
$120.1

Percent
Change

Shortfall

8%

$126.1

5%

($3.6)

$136.2

8%

$134.9

7%

($1.3)

$145.7

8%

$143.0

6%

($2.7)

$0

($7.6)

Padres Payment would be the lesser of the following calculations:
Hypothetical Option 1:
(1) ·
The Shortfall between projected receipts and actual receipts equals $2.7 million
for 2005.
(2)
The project financing payment ($20.7 million) is 14% of total receipts from the
tax on hotel rooms ($143 million) in 2005.
~
(3)
The Padre Payment would equal $380,000, which is 14% of the $2.7 million
Shortfall.
.
Hypothetical Option 2
(1)
The Shortfall between projected receipts and actual receipts for three years (2003
through 2005) is~7.6 million.
(2)
The project financing payment ($20.7 million) is 14% of total receipts from the
tax on hotel rooms ($143 million) in 2005.
(3)
The Padre Payment would equal $1.06 million, which is 14% of the $7.6
million Shortfall.
Thus, under these scenarios, the Padres would pay $380,000, which is the lesser of the two
options.
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STATE OF CALIFORNIA

ARNOLD SCHWARZENEGGER, Governor

PUBLIC UTILITIES COMMISSION
505 VAN NESS AVENUE
SAN FRANCISCO, CA 941 02-3298

December 11,2003

TO: ALL PARTIES OF RECORD IN APPLICATION 01-09-012

Decision 03-12-018 is being mailed without the Concurrence of
Commissioner Lynch. The Concurrence will be mailed separately.

Very truly yours,

ANG/avs

161312
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Decision 03-12-018 December 4, 2003
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of the City
of San Diego for an order authorizing
modification of an existing at-grade
crossing on three light rail vehicle tracks
and one heavy rail track of the
Metropolitan Transit Development Board,
and one heavy rail track of the Burlington
Northern and Santa Fe Railway Company,
at Park Boulevard, in the City of San Diego,
San Diego County, California.

Application 01-09-012
(Filed September 12, 2001)

OPINION GRANTING APPROVAL TO CLOSE EIGHTH AVENUE
AT-GRADE CROSSING AND CONSTRUCT PARK BOULEVEARD
AT-GRADE CROSSING, WITH CONDITIONS

160729
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OPINION GRANTING APPROVAL TO CLOSE EIGHTH AVENUE AT-GRADE
CROSSING AND CONSTRUCT PARK BOULEVEARD AT-GRADE
CROSSING, WITH CONDITIONS
1. Summary

This decision grants the request of the City of San Diego (the City) for
Commission authorization to (1) close an existing at-grade railroad crossing at
Eighth Avenue and Harbor Drive and (2) construct an at-grade railroad crossing
at the new intersection of Park Boulevard and Harbor Drive in San Diego,
California. Due to the high level of light rail traffic and the presence of heavy rail
traffic, significant safety conditions are also immediately imposed.
Comprehensive monitoring and long-term safety planning are also required.
2. Description of the Application
The City is currently redeveloping twenty-six blocks of East Village area of
downtown San Diego, in two closely related components. The centerpiece of the
first component will be a new San Diego Padres baseball stadium (Ballpark),
which will also be used for concerts, public gatherings, and convention-related
activities. The Ballpark project will also include a park for the surrounding
community that will also have views of the ball field for games. Sports-oriented
retail and entertainment will also be present at and near the Ballpark. Parking
facilities and infrastructure improvements will also occur around the Ballpark as
it will result in several changes to the City traffic grid. Eighth Avenue, which
currently intersects Harbor Drive, will be one of the five streets closed
approximately five blocks north of Harbor Drive to allow for the Ballpark
structure. The most notable street addition will be a new diagonal street,
Park Boulevard, which will cross three blocks and connect what is currently
called Twelfth Avenue to Harbor Drive. Approximately 10 blocks further north,
1\vel fth Avenue becomes Park Boulevard, which goes through Balboa Park, a
1,200-acre park with over 85 culturi1land recreational organizations, including
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the San Diego Zoo. After redevelopment the entire street will be named Park
Boulevard, and the City refers to Park Boulevard as creating a park to bay link
for the City. Prior to interconnecting with Harbor Drive, the new Park Boulevard
will pass in front of the new Ballpark and, about 120 feet from the Ballpark, cross
several railroad and trolley tracks. This crossing is the subject of this application.
The second component of the redevelopment project is ancillary
development projects around the new ballpark area. The City's environmental
review assumed at least 850 hotel rooms, 600,000 square feet of office buildings,
and at least 150,000 square feet of retail development.
As noted above, the City will be permanently closing the Eighth Avenue
several blocks north of the current crossing. The proposed Park Boulevard
crossing will be located approximately 70 feet southeast of the Eighth Avenue
crossing. Between the location of the former Eighth Avenue crossing and the
proposed Park Boulevard crossing, the track configuration changes slightly.
Both crossings have three light rail or trolley tracks. One of the two heavy rail
tracks at the Eighth Avenue, however, splits just west of the Park Boulevard
crossing resulting in three heavy rail tracks at the Park Boulevard crossing. A
Burlington Northern and Santa Fe Railway Company (BNSF) rail yard is located
500 feet east of the proposed crossing.
The proposed crossing will be one of seven at-grade crossings in
San Diego, all of which have light and heavy rail tracks. These tracks go through
San Diego's downtown bay front area, referred to as the bayside corridor. The
San Diego Trolley Superintendent of Transportation testified that 163 trolley
trains pass through the bayside corridor daily, with occasional special event
service adding 10 to 20 trolleys. The North San Diego County Transit District
("Coaster") would he1ve six trains pass through the corridor daily, Monday
through Friday. Although the Coaster uses the trolley tracks, it is considered a

-
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heavy rail train. One BNSF train passes through the corridor each day, and eight
each night. All of these trains are heavy rail freight trains. In addition, a short
line railroad, the San Diego and Imperial Valley Railway Company operates one
to two heavy rail trains daily through the corridor.
Park Boulevard crosses the six rail tracks and intersects Harbor Drive. The
distance from the southernmost track and Harbor Boulevard is about 120 feet on
the east side of the intersection. Four southbound lanes on Park Boulevard pass
over the rail tracks and into the intersection with Harbor Drive. One lane turns
left, one right, one straight through to the convention center, and one is a
combined right turn and straight through lane. Two northbound lanes from the
Harbor Drive intersection cross the tracks and proceed north on Park Boulevard.
The proximity between the rail crossing and the street intersection
significantly complicates the crossing. Southbound traffic on Park Boulevard
will be required to stop for a stoplight at Harbor Drive and must be prevented
from queuing across the rail tracks. A similar problem does not occur
northbound because the traffic will queue before crossing the tracks.
To prevent southbound Park Boulevard traffic from queuing across the
tracks, the City has proposed to locate two presignal stoplights before the rail
crossing. The stoplight at Harbor Drive will be coordinated with the presignals
to ensure that any traffic queued on the tracks has ample time to clear before the
arrival of the train.
The City has also proposed to install four quadrant gates and a vehicle
detection system at the crossing. The purpose of four quadrant gates is to
prevent vehicles from going around a closed gate by going the wrong way on the
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opposing traffic lanes. 1 Blocking all lanes, however, creates the possibility that
vehicles could be trapped. The City has proposed installing a vehicle detection
system to allow the exit gate to remain in the up position until the vehicles clear
the crossing.
As a further impediment to drivers intent upon circumventing the gates,
the City proposes to install raised medians with barrier hedges and fences. The
raised median will be between the north and sound bound lanes, and will begin
well before the crossing and extend to the intersection with Harbor Drive.
The City has proposed several safety measures to protect pedestrians
using the crossing. A pedestrian bridge over the tracks and Harbor Drive is the
most significant safety measure. To encourage use of the bridge, certain
sidewalks will be eliminated and pedestrian barriers installed.
For major events at the Ballpark, including Padre games, the City is
required as an environmental mitigation measure to develop, implement, and
revise as needed, an Event Transportation Management Plan. This Plan provides
that southbound Park Boulevard will be closed before, during, and after events.
Traffic control officers will be stationed throughout the area of the Ballpark.
3. Amendments to Application

In its original application filed on September 12, 2001, the City sought
Commission authorization to modify the existing Eighth Avenue at-grade
crossing by replacing it with another nearby crossing. As proposed by
San Diego, the new crossing would be located approximately 70 feet southeast of

1

The typical gate system has two gates, for lanes entering the crossing only. The lanes
exiting the crossing are unimpeded such that vehicles could conceivably cross into the
lanes going the wrong way and enter into the crossing despite the two gates. Four
quadrant gates also block the exiting lane to prevent such actions.
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the existing crossing, where a newly constructed Park Boulevard would cross the
rail tracks.
The Commission's Rail Crossings Engineering Section of the Rail Safety
and Carriers Division (RCES) protested the application on October 12, 2001.
RCES stated that it had worked closely with the City on considering options for
the crossing but had reached the conclusion that the crossing must be
grade-separated to be safe.
BNSF also filed a protest to the City's application. BNSF took issue with
the City's characterization of this project as a "minor modification" of an existing
crossing, which would be categorically exempe from review under the California
Environmental Quality Act (CEQA). BNSF also recommended that the new
crossing include four quadrant gates as an additional safety measure. BNSF also
stated that it would not make the modifications to its tracks that the City
assumed in the application, and that it supported grade-separation for this
crossing.
On November 5, 2001, the City submitted its first amendment to its
application. The amendment revised the plans for the intersection to retain the
existing two tracks for BNSF. The amendment also contained letters of support
for an at-grade crossing from the Metropolitan Transit Development Board,
San Diego Trolly, Inc., San Diego and Arizona Eastern Railway, San Diego and
Imperial Valley Railroad, and North County Transit District, all of which will use
the proposed crossing. The amendment also informed the parties that
San Diego's Council of Governments is conducting a comprehensive study of
transportation management improvements that might reduce traffic congestion

2

See Commission Rule of Praclice and Procedure 17.1(h)(1 )(A).6.
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in the I-5 corridor in San Diego, and that conflict between rail and automobile
traffic in downtown San Diego was one of the topics being studied.
On August 16, 2002, the City submitted its second amendment to its
application. The main purpose of this amendment was to provide additional
detail on the safety measures the City proposed to include in the at-grade
crossing:
•

Pedestrian bridge, crossing deterrent and redirection to
provide pedestrians a safe way to avoid the at-grade
crossmg.

•

Four-quadrant gates, with a vehicle detection system, to
ensure that automobiles do not maneuver around
lowered gates, and to provide another barrier to
pedestrians. Medians will also be raised and fenced to
assist in achieving the same purposes.

•

Traffic signal pre-emption to allow vehicles to clear the
tracks before the railroad signal is activated, and traffic
light presignals which will turn red and stop traffic
before the railroad signals are activated.

In its second amendment, the City also included the first draft of its Event
Transportation Management Plan, which provides for extensive traffic and
parking controls during an event at Padre stadium.
The City, RCES, and BNSF filed a Joint Stipulation of Facts on
September 20,2002. The stipulation covers the basic facts of the crossing
including the number and frequency of trains and trolleys passing over the
crossing each day. On November 22, 2002, BNSF filed a motion requesting
permission to withdraw its protest to the application. BNSF stated that the
additional safety measures the City had added as set forth in the second
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amendment3 had addressed all BNSF' s concerns. 4 BNSF thereafter ceased to
participate in the proceeding.
The City submitted its third amendment to the application on
December 19, 2002, which included the additional detail and drawings for the
pedestrian bridge spanning both the rail tracks and Harbor Drive.
4. Determination of Factors to be Considered

On December 10, 2001, the assigned Administrative Law Judge (ALJ)
convened a Prehearing Conference (PHC). At the PHC, RCES stated that it was
opposed to the proposed modification of the at-grade crossing and that for safety
reasons the crossing should be grade separated. RCES counsel contended that
the Commission's decisions in City of San Mateo, (1982) 8 CPUC 2d 673, and
City of Oceanside, (1992) 43 CPUC 2d 46, required grade separation in this
instance. BNSF raised issues relating to San Diego's compliance with the
California Environmental Quality Act (CEQA). Pursuant to a schedule set by the
ALJ, the parties submitted briefs on the applicability of the two cited decisions
and the City's compliance with CEQA. 5
On July 11, 2002, the assigned ALJ and assigned Commissioner convened a
second PHC. All parties participated in the PHC. At the PHC, the parties, ALL
and the assigned Commissioner engaged in an extensive discussion of the most
efficient means to resolve the issues in this proceeding and the applicability of
3

BNSF also clarified that the City had agreed that the pedestrian bridge would span
not only the proposed crossing but also Harbor Drive to allow access to the waterfront
and the convention center.
4

BNSF's motion was unopposed and it is granted.

5

San Diego subsequently completed and distributed to the parties a Secondary
Environmental Study, which specifically considered grade-separated options, as is
discussed below.
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Pasadena Metro Blue Line, Decision (D.) 02-05-047. The parties agreed that the
six factors adopted in that decision covered the scope of the issues to be
addressed in this proceeding.
On August 12, 2002, the assigned Commissioner issued the scoping ruling
required by Rule 6.3 of the Commission's Rules of Practice and Procedure
(Rules). The ruling found that the scope of the proceeding would be to
determine whether San Diego has met its burden of proving that the proposed
crossing meets the standard set out in Pub. Util. Code§ 1201. In making that
determination, the Commission would evaluate the factors set out in the
Blue Line decision, which requires:
1. A demonstration that there is a public need for the
crOSSing;
2. A convincing showing that San Diego has eliminated all
potential safety hazards;
3. The concurrence of local community and emergency
authorities;
4. The opinions of the general public, and specifically those
who may be affected by an at-grade crossing;
5. Although less persuasive than safety considerations, the
comparative costs of an at-grade crossing with a grade
separation;
6. Staff's recommendation, including any conditions; and,
7. Commission precedent in factually similar crossings.
The ruling also set the procedural schedule for the remainder of the
proceeding, including a Public Participation Hearing (PPH) in San Diego, and
designated the assigned ALJ, Maribeth A. Bushey, as the principal hearing officer
in the proceeding.

-9-

A.01-09-012 ALJ /MAB / avs

5. Evidence Submitted

Evidentiary hearings were held on March 18, 19, 20, and 21, 2003. The
parties filed initial and reply briefs. The evidence submitted by each party is
summarized below. The matter was submitted for consideration on
May 23, 2003.
5.1 City of San Diego

The City of San Diego presented 15 witnesses. Walter Rask, Manager
of Architecture and Planning for the City Centre Development Corporation, an
agency of the San Diego Redevelopment Agency, testified that Centre City
Community Plan calls for development in the area to be guided by several goals,
including connecting Balboa Park to the San Diego Bay, a nearly century-old
idea. The City plan for "Park- to-Bay Link" to be a multi-modal transportation
corridor, providing an attractive boulevard-type setting for trolley, vehicles,
pedestrians, and bicyclists, with broad tree-shaded sidewalks, shops and cafes.
Hal Sadler, City Centre Development Corporation Board member, also testified
that a grade separation structure would divide the downtown, as well as wall off
the Bay from residents and visitors. Sadler also noted that the Corporation is
considering a long-range plan to underground trains throughout downtown but
that the proposal is extremely expensive and requires careful coordination
arnong all affected parties.
Lieutenant Paul Dyresen, San Diego Police Department, testified that,
when completed and open, the Park Boulevard intersection will provide an
i1nportant route for police and other emergency vehicles to access the waterfront
area of San Diego. Park Boulevard will provide one of the few direct routes to
Harbor Drive and will keep response times low.
Civil Engineer George Paulsen testified that he prepared the Grade
Separation Alternatives and Feasibility Study, which evaluated five 0lternatives
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for Park Boulevard to cross the tracks before intersecting with Harbor Drive.
Placing Park Boulevard under the tracks was found to be infeasible due to
groundwater levels. Placing the tracks under Park Boulevard was also rejected
due to the need for over half a mile of descending ramp on either side of the
crossing, and the "domino effect" of having to similarly underground adjacent
crossings to allow the trains an ample interval to return to grade. A mile-long,
32-feet deep ramp would require displacing the BNSF yard and would require
building below the level of groundwater. 6 A similar rationale, less the
groundwater problem, led Paulsen to reject the alternative of elevating the tracks
over Park Boulevard. The approach and descent ramps necessary to elevate the
trains to 26 feet would interfere with the BNSF yard, as well as have significant
visual impacts. The two remaining alternatives are an at-grade crossing, as
proposed by the City, and a grade separation structure elevating Park Boulevard
and Harbor Drive. Paulsen's study concluded that the grade separation
structure would (1) require that the City purchase additional right-of-way,
(2) have severe visual impact on the area, and (3) cost approximately $30 million
more than the at-grade alternative.
Mark Peterson, Transportation and Traffic Engineer, explained his
study evaluating the near and longer-term traffic implications with and without
the Park Boulevard crossing to Harbor Drive. The study concluded that closing
the Park Boulevard crossing would result in a broad diversion and redistribution
of trips throughout the southern and eastern portions of the City. Traffic
volumes also would increase on the east west streets, Market, Island, and J, as
6

The witness did concede, however, that under grounding would be a viable
alternative if all crossing in San Diego were included, but the project would entail
"tremen d ous expense.
II
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traffic seeks alternative connections to Harbor Drive. Traffic at nearby crossings 7
to Harbor Drive will also increase.
Railroad engineering expert Eric Harkinson presented an analysis of
the public safety features and the hazards at the proposed crossing. The primary
hazards to motorists listed in the report were queuing across tracks on
southbound Park Boulevard, and northbound vehicles queuing on the tracks for
the private drive just north of the tracks. Presignals will impede the southbound
traffic from entering the crossing when a train is approaching, and the Harbor
Drive signals will be phased to allow the vehicles on the tracks to clear before the
train arrives. Northbound traffic seeking to enter the private drive will have
200 feet of queuing area in the driveway to ensure that all vehicles seeking to
enter the driveway can do so and clear the tracks. The analysis also addressed
pedestrian hazards, which are reduced by pedestrian bridge and through the use
of pedestrian barriers and removal of sidewalks. Harkinson explained that no
other crossings in downtown San Diego have four-quadrant gates and a
grade-separated pedestrian crossing. Harkinson concluded that the safety
features at the Park Boulevard crossing will be significantly greater than what
exists at any other downtown crossing.
Stephen P. Celniker, Traffic Engineer for the Metropolitan Transit
Development Board testified that the gates and traffic signal preemptions in use
at the seven at-grade crossings in San Diego have been very successful at keeping
the at-grade crossings clear of conflicts. He also pointed out that the alignment
of the proposed Park Boulevard crossing would be better than the other nearby
crossings because motorists will have a direct view of the crossing. At the other
7

The nearby crossings at First., Front, and Cesar Chavez are all at-grade crossings, and
Footnote continul'd on next pnsc
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crossings, the streets have an approximately 45-degree curve just north of the
crossing. Celniker also reported that BNSF had briefed the City on its intention
to upgrade its track and all crossings in San Diego, perhaps to include
four quadrant gates.
Wayne Terry, Superintendent of Transportation for the San Diego
Trolley, testified that 163 trolleys pass through the bayside corridor each day,
with special events adding between 10 and 20 trains, operating at an average
speed of 15 miles/hour. Terry stated that conventional crossing gate equipment
would be adequate for the crossing. Terry also explained the actions the trolley
took to correct a signal-phasing problem observed by RCES the day of the PPH
in San Diego. In rebuttal to RCES' testimony, Terry explained that the sight lines
at the crossing will be improved due to a large building located near the tracks
being replaced by the Ballpark, which will be set back much further.
Photographs of the intersection were accepted into the record.
Brad Jacobson, Associate Traffic Engineer, City of San Diego,
presented the City's Event Transportation Management Plan. Required as a
mitigation measure for the Ballpark, the Plan provides for vehicular and
pedestrian movement to and from on Ballpark event days. The Plan requires
closure of southbound Park Boulevard before, during, and after events, as well as
traffic control officers to be stationed at the crossing to guide pedestrians to the
overpass. The Plan will be modified based on experience.
Timothy L. Smith, Brotherhood of Locomotive Engineers, opposed
grade separating the crossing because the structures necessary to separate the
crossing would interfere with the train engineers' line of sight to the crossing.

have the s0me level of rail and trolley traffic as the proposed Park Boulevard crossing.
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He supported the use of four quadrant gates as a more effective and cost efficient
option.
Christine Anderson, San Diego Unified Port District described the
effects closing or grade separating the crossing would have on the Port, and
supported the City's request. John W. Hagggerty, MTDB's design engineer,
stated that the crossing had safety features beyond that necessary for a safe
crossing. Theresa Hall, City of San Diego Fire and Life Safety Services, testified
that the Park Boulevard crossing would decrease public safety response time.
The architect for the new Ballpark, Jim W. Handley, stated that a grade
separation structure would have a major impact on the design of the Ballpark.
Representing residents of the Barrio Logan neighborhood, Rachel Ortiz opposed
closing the crossing because it would send a stream of traffic into their
neighborhood. Carol C. Wallace, President and Chief Executive Officer of the
San Diego Convention Center Corporation, explained that a grade-separated
crossing would make it very difficult for trucks to access the convention center,
and the structure would interfere with views of the Bay.

5.2 RCES
RCES' Supervisor, Haji Jameet calculated the hazard index and
accident prediction factors for crossings in the downtown San Diego area and
concluded that the Park Boulevard crossing scored significantly higher than the
other crossings in San Diego. Jameel also compared the Park Boulevard scores to
crossings being considered for grade separation, and found that Park Boulevard
exceeded those crossings as well. Due to the significant accident potential at the
Park Boulevard crossing as compared to other crossings in the area, Jameel
recommended that the crossing remain closed, or be grade-separated.
The hazard index is calculated by multiplying the average daily
vehicle count by the average daily train count and a "protection fc1ctor" which is
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determined by the safety devices present at the crossing. The product is then
divided by 1000. Jameel calculated the hazard index for the proposed
Park Boulevard crossing and three other nearby crossings in San Diego and
found that Park Boulevard's is 464, compared to 219, 108 and 86 for the other
crossings. He also compared Park Boulevard's result to the hazard index for
other at-grade crossings currently being considered for grade-separation and
found that Park's substantially exceeded all the others.
The United States Department of Transportation has developed an
accident prediction formula. Like the hazard index, this formula is based on the
amount of vehicular traffic and train traffic. The formula also reflects the
number of tracks, number of highway lanes, and safety features present at the
crossings. Using this formula, Jameel calculated the accident prediction factor
for the Park Boulevard crossing as well as three other nearby crossings in
San Diego and showed that Park Boulevard's factor would be substantially
higher than the factors for the other crossings.
Jameel next described a study by the Oregon Public Utility
Commission which showed that as the number of tracks at a crossing increases,
the probably of an accident increases proportionally.
Jameel next turned to the Federal Highway Administration's
"Railroad-Highway Grade Crossing Handbook" which lists criteria for closing
at-grade crossings. A criterion for railroad mainline sections recommends
closure for any mainline section where more than five crossings occur within a
one-mile segment. Here, Jameel pointed out, seven existing at-grade crossings
occur within a one- mile segment, and thus meet the criterion for closure.
Jameel stated that the City's developrnent plans for the area around
the crossing would substantially increase daily vehicular traffic. The Ballpark
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and large hotel, plus other development projects, will bring numerous visitors
unfamiliar with the intersection into the area.
Specific safety issues at the crossing include: the design of the
four quadrant gate system, the six tracks, and the potential for queuing of
vehicles on the tracks. Jameel observed that there is about 80 feet of dear storage
distance from the Harbor Drive intersection to the tracks on southbound
Park Boulevard. A 69-foot truck and one 15-foot car would fill this space, with
subsequent vehicles queuing on the tracks and in danger of being hit by trains.
He also noted that the sight lines at the intersection would limit motorists' ability
to see approaching trains.
Jameel concluded by recommending that the Park Boulevard crossing
should not be constructed at-grade over MTDB's four tracks and BNSF's
two tracks. The crossing should be closed, or grade separated.
George Elsmore, RCES, testified that the stopping distance of freight
trains varies due to train speed, train weight, and operator reaction time, among
other things, and that reasonable fluctuations of these variables could result in a
freight train being unable to stop at the Park Boulevard crossing. He also stated
that it would not make sense to exclude light rail train traffic from consideration
of hazards analysis of any rail crossing.
Mike N. Anderson, United Transportation Union, supported RCES
and recommended closing the crossing due to the number of tracks and trains,
and the heavy automobile and pedestrian traffic. As an alternative, he supported
grade separation.

5.3 Public Participation Hearing
On September 25,2002, the assigned Commissioner and ALJ
convened a duly noticed Public Participation Hearing (PPH) in San Diego.
Thirty-three members of the public offered comments for the record.
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Convention center representatives strongly supported the City's
proposed at-grade crossing, which will provide vehicular access via
Park Boulevard to the convention center. These representatives particularly
opposed a grade separation due to the steep grade trucks would have to
negotiate to obtain access to the convention center, and pointed out that the
California Coastal Commission is opposed to constructing structures that
interfere with views of the Bay.
The Deputy General Manager and Counsel for the San Diego
Metropolitan Transit Develop1nent Board (MTDB) explained that the MTDB has
offices immediately adjacent to this intersection. The San Diego Trolley and the
San Diego and Arizona Eastern Railroad Company are subsidiaries of MTDB. In
total, 172 MTDB trains a day would pass through the proposed Park Boulevard
crossing. This crossing will be one of 83 at-grade crossings in the MTDB's
system. The most significant difference between these and other crossings is that
the trains would be running at relatively low rates of speed, compared to other
crossings where the trains operate at up to 55 miles per hour. In response to a
question from the assigned Commissioner, the Deputy General Manager stated
that the traffic level at this crossing is not unusually high and that other crossings
in San Diego exceed the level expected here. The Deputy General Manager
concluded by supporting the four quadrant gates and the pedestrian overpass
particularly, and the application generally.
The president of the Downtown San Diego Partnership explained that
they are finally seeing the long-planned redevelopment program come to
fruition: The convention center has been expanded, a new 1,200 room hotel is
being constructed to serve it, the new Ballpark, main library, and several new
commercial, retail and residential projects. A grade-separation structure would
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interfere with access to these new developments, as well as cut off views of the
Bay.
The Executive Director of Barrio Station explained that Barrio Logan
is a predominantly Latino neighborhood located southeast of the proposed
crossing, and that a grade-separation structure would thwart their efforts at
redevelopment. She also opposed closing the crossing as that would lead to
increased traffic, particularly truck traffic, in this residential neighborhood. The
San Diego City Council recently approved a residential parking permit program
for the neighborhood to discourage downtown workers from parking in the
neighborhood. Five residents of Barrio Logan presented detailed statements
opposing the grade-separated structure.
The San Diego Chapter of the American Institute of Architects stated
that the park-to-bay link is an essential visual and physical link from the upland
areas to the bay. While dosing the crossing would preserve the view, it would
grossly inconvenience guests at the convention center, the ballpark, and residents
of Barrio Logan.
A representative of the North County Transit District, which operates
the Coaster train service, explained that it supported the at-grade crossing with
the additions of four quadrant gates and a pedestrian overpass. The
representative also noted that the freight trains which occupy the crossing for
extended periods of time are waiting for clearance to enter the main line, and
that efforts are underway with BNSF and Caltrans Division of Rail to upgrade
the central traffic control of the main line to eliminate the need for the trains to
wait.
The San Diego Regional Chamber of Commerce supported the
at-grade proposal but encouraged the City to work with BNSF to address the
pedestrizm safety issue.
·- l s-
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The president of the Sedona Pacific Corporation, a real estate
development firm, stated that the chief safety issue in this rail corridor is BNSF
building trains on the tracks, and that he has witnessed such a train blocking an
intersection for 45 minutes. He recommended that BNSF cease this activity. For
a longer-term solution, he supports under grounding the entire rail corridor, but
acknowledged that such a project would be extremely expensive.
Gas Lamp Quarter Associates opposed closing the crossing because it
would put additional traffic in their heavily used pedestrian neighborhood and
would cut off access from the convention center. The representative further
noted that the greatest numbers of pedestrians cross the tracks at Fifth Avenue,
and that any pedestrian bridge should be built there, not at Park Boulevard.
Additional speakers who supported San Diego's request:
San Diego Imperial Valley Railroad
San Diego Downtown Residents Group
Rocky Wilson (truck driver)
Armando Freire (transportation company owner)
Center City Advisory Committee
San Diego Imperial County Labor Council
San Diego Regional Economic Development Corporation
Committee of 2004
Lankford & Associates (real estate development firm)
San Diego Port Tenants Association
San Diego Port Commission
Downtown Partnerships Urban Design Committee
Jankovich Company (marine fuel storage tank owner)
Caryl Iseman (East Village Resident)
San Diego Council of Design Professionals
San Diego Convention and Visitors Bureau
San Diego Hotel Motel Association
East Villctgc Associ<ltion
Senator Dede Alpert 39 1h District
1
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Letters supporting the City's application were received from:
Greg Cox, San Diego County Supervisor
Steve Peace, State Senator
Christine Kehoe, Assemblymember
Dede Alpert, State Senator
Howard Wayne, Assemblymember
Juan Vargas, Assemblymember
Nicholas Delorenzo and Michael Stepner, San Diego Council
Of Design Professionals
Ron Roberts, San Diego County Supervisor
6. Discussion
6.1 Factual Setting and Factors to be Evaluated

In evaluating the safety of this crossing, we begin by noting that this
crossing is part of an urban rail corridor that more or less follows the bay front in
downtown San Diego. Harbor Drive, a major arterial street, is located on the bay
side of the rail corridor, as is the San Diego convention center, port facilities, and
several planned developments. Downtown traffic requires access to Harbor
Drive and to the businesses located on the bay front. Seven other at-grade
crossings provide this access. Essentially all trains, both light and heavy rail,
which would pass through the proposed Park Boulevard crossing, also pass
through the seven other at-grade crossings. Light rail trolley trains, about 170
per day, predominantly use this corridor. Seven heavy rail trains pass the
crossing each day, one BNSF8 and six Coaster trains. Because the BNSF and
Coaster yards are just west of the proposed Park Boulevard crossing, the heavy
rail trains operate at unusua1ly slow speeds, between 5 and 10 miles per hour.

8

BNSF also

ILlS

up to eigl1.t trains that pass through at night.
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As noted above, the assigned Commissioner's scoping memo set out
the factors that the Commission would consider in evaluating San Diego's
request for an at-grade crossing.
When adopting these factors in the Blue Line decision, we further
described how we would approach evaluating these issues:
When a hearing is deemed necessary we expect the evidence to
include these issues. The weight to be accorded each issue will
vary, depending on our evaluation of the overall presentation
made. Applicant bears the heavy burden of proving safety,
rather than protestants proving unsafe conditions. Where there
is a request for an at-grade crossing a mere preponderance of
evidence will not suffice. The safety of the proposed at-grade
crossing must be convincingly shown. We start with the
presumption that a separation is appropriate. To overcome this
presumption we expect evidence on future pedestrian and
vehicle traffic over the crossing, the protective measures to be
employed, the sight lines for trains and vehicles, the speed of
trains and vehicles at the crossing, the number of train
movements and length of trains, the ease of evasion of crossing
protection by vehicles and pedestrians, and any other factors
peculiar to the crossing. The detailed analysis of the crossing
placed in evidence by our staff and the staff recommendation
will be of great concern.
Blue Line, D.02-05-047, mimeo., at pages 11 - 12.

6.2 Evaluation of Factors Other than Safety
Consistent with our precedent, we begin with the presumption that
grade separation is appropriate. The City bears the burden of overcoming this
presumption, with convincing evidence that this particular crossing will be
safely operated as an at-grade crossing. To determine whether the City has met
this burden, we turn to the factors set out above. We will begin with the factors
other than safety: public need, concurrence of emergency officials, the opinion of
the genera 1 pub lie, and the cost of a grade-separated structure.
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The record shows a substantial public need for the crossing. As
described above, the City presented extensive testimony from government,
business, and community leaders explaining the important symbolic and
physical role the Park Boulevard will play in connecting the bay to Balboa Park.
The environmental documents project average daily vehicular traffic of 21,000 at
this intersection with full build out of all contemplated development. This
crossing will allow vehicles to access the convention center and port facilities,
without impinging on adjacent residential neighborhoods. RCES did not contest
the City's evidence on the public need for this crossing. Thus, we can conclude
that there is a public need for the crossing.
Similarly, RCES did not dispute local emergency authorities
testimony that an at-grade crossing would enhance rapid emergency response
times to certain areas of the city.
The members of the public who spoke at the public participation
hearing unanimously supported an at-grade crossing. Many objected to a
grade-separated structure as a large and unsightly structure in a residential
neighborhood, which would obscure the view of the bay as well. Several
residents of Barrio Logan, the neighborhood that would be most directly affected
by grade-separation, strongly opposed it These residents also opposed closing
the crossing because the re-directed traffic would go through their residential
neighborhood. Accordingly, the record shows that the affected public supports
an at-grade crossing.
While less persuasive than safety issues, we also consider the cost of a
grade-separated structure. The City stated that a grade-separated structure
would cost approximately $30 million more than an at-grade crossing. RCES did
not dispute this estimate. The City indicated that if this Commission did nol
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approve the requested at-grade crossing, Park Boulevard would be permanently
closed at an unspecified location prior to crossing the tracks.
In sum, on the four factors that are not related to rail safety, the record
shows convincing evidence in favor of an at-grade crossing.
6.3 Evaluation of Safety-Related Factors

The three safety-related factors- that the City has eliminated all
potential safety hazards, RCES' recommendation, and our precedent- were the
primary focus of this proceeding. The City offered extensive testimony that it
had addressed all safety issues and that the safety features at the proposed
Park Boulevard at-grade crossing would exceed those at all other San Diego
crossings. RCES, however, contended that the safety hazards at the crossing, as
currently designed, are substantial and are not averted by the safety features.
As noted above, we begin with the presumption that the crossing
must be separated. To overcome the heavy burden of this presumption, the City
must present convincing evidence that the crossing is safe.
The City's witness Hankinson, a registered Professional Engineer with
extensive railroad construction experience, testified that:
The proposed public safety features for the Park Boulevard
at-grade crossing would be significantly greater than what
exists on any other downtown at-grade rail crossing as well as
what exists at the vast majority of other at-grade crossings in
the country. Compared to the existing Eighth Avenue crossing,
the safety of pedestrians and motorists at this crossing would
be greatly improved with the proposed Park Boulevard
crossing design.
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As support for this conclusion, Hankinson pointed out that four-quadrant gates
and grade-separated pedestrian crossing are not present at the vast majority of
crossings in this country. 9
RCES did not dispute that the pedestrian bridge provides an adequate
level of safety for pedestrians. Thus, the remaining safety issues relate to
vehicular traffic.
RCES' witness Jameel, a registered Professional Engineer with
extensive experience in railroad crossing design, contended that the proposed
Park Boulevard "crossing poses a significantly greater risk of accident than all
the other San Diego crossings used in [his] comparison." Id. Jameel based this
conclusion on his application of the hazard index and accident prediction
formula to the proposed Park Boulevard Crossing and three other nearby
crossings in San Diego.
Careful consideration of the hazard index, however, undermines
RCES' conclusion. The hazard index is calculated by multiplying the average
daily vehicular traffic by the average daily train traffic and a factor for warning
devices at the crossing. RCES' tables, Exhibit 20, show that the train traffic and
warning device factor are identical for all four crossings. 10 The only variable is
the average daily vehicular traffic. For the four crossings studied by RCES, the
differences in the calculated hazard indices are solely a function of the number of
vehicles that use the crossing. Thus, for these four crossings, whichever crossing
has the highest average projected daily traffic under build out conditions, will
have the highest hazard index.

9

10

Hearing Exhibit 8 at page 8.
11

The Harbor Drive crossings RC:ES used are at 5' Avenue, 1'' Avenue, and Front Street.
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The hazard index calculations are of limited usefulness in determining
whether to approve the Park Boulevard crossing because the calculations do not
comprehensively address traffic needs. For example, if the Park Boulevard
crossing were not authorized, the traffic could be redistributed to other crossings,
with a resulting increase in those intersections' hazard indices. The record does
not show the resulting hazard indices and we caru1.ot conclude that this would be
a preferable outcome. The City further undermined RCES' reliance on the
hazard index by presenting hazard calculations for five other at-grade crossings
in unrelated proceedings where RCES did not oppose the applications, four of
which substantially exceeded RCES' calculation for the Park Boulevard crossing.
RCES' accident prediction formula suffers from the same failings. Six
of the seven components used in the calculation are identical for all four
crossings. 11 Under RCES' calculation the number of main tracks is higher for
Park Boulevard, because RCES counts the BNSF track that splits between Fifth
and Park as two tracks. As trains cannot be present on both tracks
simultaneously, double-counting this track results in a disproportionate formula
calculation. This leaves only the average daily vehlcular traffic and number of
highway lanes as variables among the crossings. Again, if Park Boulevard is not
approved, the vehicular traffic would be distributed among the other crossings,
and perhaps require additional lanes. This formula does not show that
disallowing the Park Boulevard crossing and diverting the traffic to other
crossings will enhance vehicular safety.
In contrast to RCES's conclusions, the city contends that the
Park Boulevard crossing will have a safer configuration than the nearby
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crossings. The City points out that unlike the nearby crossings, Park Boulevard
vehicular traffic will cross the tracks at nearly a right angle. This is the preferred
configuration because it maximizes drivers' view of the tracks and minimizes the
width of the crossing. Fifth Avenue, First Avenue, and Front Street all have
significant westward curves immediately prior to crossing the tracks, thus
diminishing sight lines. The City also contends that the clear storage distance 12
for cars stopped at the Harbor Drive intersections at the other crossings is far less
than at Park Boulevard.
In sum, neither the accident prediction formula nor hazard index
calculations rebut the City's expert testimony that the safety level at this crossing
would be higher than other crossings in San Diego due to the enhanced safety
features. Moreover, RCES has not shown that its preferred option-closing the
crossing-would provide the traveling public with safer crossings.
The City's environmental studies show that traffic is expected to
increase substantially in this area. The public interest requires that we consider
what will happen to traffic redirected by a decision denying the City's request for
an at-grade crossing at Park Boulevard. We are required to evaluate whether
planning for traffic to cross at Park Boulevard is safer than planning for traffic to
cross elsewhere. As discussed below, comprehensive safety planning for this
entire rail corridor, rather than each crossing in isolation, is needed.

11

(1) Average daily train traffic, (2) formal constant (crossing gates), (3) day thru trains,
(4) highway paved, (5) maximum speed factor, (6) highway type factor.
12

Clear storage distance is the distance from the street intersection to the rail tracks in
which vehicles stopped for the street intersection can safely gueue awaiting a green
light.
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RCES argued "the safety features proposed by the City, while clearly
worthwhile, provide adequate safety only in an ideal or perfect environment,
where everything functions as designed. Failure of any components or any car ..
. accident ... could result in the queuing of cars on the track .... " 13 RCES' point
is aptly illustrated by the safety equipment deficiency found by its staff member
during a site visit prior to the PPH, which is discussed in more detail below.
While the validity of RCES' observation, that safety equipment fails, is
undisputable, it also applicable to all safety equipment/ 4 not just the
Park Boulevard crossing safety equipment.
RCES also raised the issue of sight lines at the crossing due to the
Ballpark construction. The City, however, presented photographs and testimony
of train operators that the redevelopment efforts have removed a building close
to the tracks, thus improving sight lines, and the Ballpark will be located well
back from the crossing. The City's evidence supported their contention that the
sight lines are safe and adequate.
The City proposes to install presignals. To the average driver,
presignals look like traffic signals, but the presignals are a secondary safety
feature with their operation linked to either a railroad-warning device or other
traffic signal. The City proposes to install two presignals at Seventh Avenue to
control southbound vehicles on Park Boulevard. The presignals would work in
conjunction with the traffic signals on Park Boulevard and Harbor Drive. Upon
notice of a train approaching, the traffic signals and the presignals would adjust
their timing cycles to coordinate with the gates and warning lights. The
13

Exhibit 19 at page 14.

11

We recognize and specifically address below the enhanced mechanical complicJtion
of four quadrant gates and vehicle detection systems.
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presignals would turn a solid red concurrently with the railroad's flashing
warning lights. The traffic signals at Park Boulevard and Harbor Drive would
turn green for a determined amount of time to clear any vehicles in the rail
crossing. When a train is not approaching, the red lights on the presignal will
cycle a few moments prior to the traffic signals on Park Boulevard and
Harbor Drive. The City explains that this coordination will prevent any vehicles
from being trapped in the rail crossing.
RCES questioned the usefulness of presignals at this complex
cross1ng. RCES contended that presignals confuse drivers and are often ignored.
RCES showed a video of a presignal being almost entirely ignored by vehicles.
The City, however, pointed out that the presignal in video was located mid-block
with no intersection to alert drivers of the possibility of stoplight. The City
pointed out that, in contrast to the presignal in the video, the Park Boulevard
presignals are located at an intersection and on the gates at the crossing. These
locations are places where drivers would reasonably expect to find a stoplight.
The City has made a convincing presentation that presignals will
enhance the safe operations of this crossing. The particular geometry of this
crossing is well suited to placing presignals in a reasonably expected stoplight
location. Moreover, the presignals play a critical role in controlling vehicles from
queuing on the tracks. The City will provide RCES with the preemption timing
cycles for each intersection interconnected with the railroad warning devices for
rev1ew.
RCES next contended that the proposed crossing "will be blocked or
closed during most of the daily business hours" due to the noontime BNSF train
and Events Mzmagement Plan's requirement that that southbound
Park Boulevard be closed before, during, and after ballgames. RCES concluded
that the "real purpose" of the crossing v.ras to provide for convenient truck access
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from the freeways to the convention center and port facilities. The City
dismissed RCES' conclusion about truck traffic, and pointed out that trucks can
access the convention center from either direction on Harbor Drive. The City
also rebutted RCES' assertion that the crossing will be frequently closed for
ballgames as required by the Events Management Plan by noting that most
ballgames occur at night and on weekends, not during high traffic business
hours. Thus, the City concluded that the approximately four-hour closure of
southbound Park Boulevard for each game would not significantly impact traffic.
The City bears the burden of overcoming the presumption against an
at-grade crossing, which requires convincing evidence that the proposed
at-grade crossing is safe. The City presented a comprehensive, crossing-specific
analysis by recognized experts addressing each identified hazard in this
particular crossing and concluding that this crossing would be safer than other
existing at-grade crossing in San Diego. The City has also closed the Eighth
Avenue crossing so that there will be no net increase in at-grade crossings in
San Diego. The City has met its initial burden. RCES has not shown a material
flaw in the City's analysis that renders the conclusions invalid. RCES presented
mathe1natical analysis that was substantially undermined on rebuttal by the
City. 15 Based on this record, we conclude that the City has comprehensively
identified and assessed the potential safety hazards, and has proposed a variety
of safety features to diminish these hazards. We conclude that the proposed
Park Boulevard Crossing will be at least as safe as the existing at-grade crossings
in San Diego.
15

In the Blue Line decision we noted that staff's "detailed analysis of the crossing"
would be of" great concern." Here, however, RCES did not present such an analysis.
Consequently, we have little evidence in the record to support RCES' position.
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The final factor for our consideration is our precedent in factually
similar crossings. The City contends that our decision approving two at-grade
crossings near the San Francisco Giants Ballpark is an analogous precedent, but
RCES disagreed and offered a declaration setting out the differences. The City
also referred to D.02-06-020, which approved seven at-grade crossings, where
there would be 266 light rail and one heavy rail train crossings per day, and
average daily traffic counts of up to 25,000. In addition, our Blue Line decision,
cited above, extensively discussed Commission precedent and authorized
at-grade crossings. Each of the cited precedent has some factual differences with
the proposed Park Boulevard crossing.
Our decision today, however, requires that we consider that specific
facts of this crossing. We begin with the presumption that the crossing should be
separated. Our analysis for determining whether an applicant has overcome this
presumption is guided by the factors listed in the Blue Line decision. In
reviewing those factors, the City has presented essentially uncontested evidence
that there is a public need for this crossing, that all local government, business,
residents, and public safety officials support the at-grade crossing, and that the
cost of grade-separation in terms of dollars and lost view for the city are
prohibitive.
As discussed above, the City proposes to install safety features that
will exceed all other crossings in this rail corridor. With these features, the City's
expert concludes that this crossing will be safer than the other crossings in
San Diego. RCES opposes the crossing, and contends that even with the
additional features, the crossing will be unsafe at-grade.
On balance, we find that the unique facts of this case overcome the
presumption against an at-grade crossing. The City's evidence establishes that
this crossing has particular and substantial urban planning significance to
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San Diego. The record shows unanimous community support for the crossing.
The City will permanently close the Eighth Street crossing, such that the overall
nun1ber of at-grade crossings in San Diego will be unchanged. This crossing will
have more safety features than any other crossing in San Diego, which is
consistent with the high level of vehicular traffic expected. Overall, we are
satisfied that the City has engaged in a comprehensive effort to identify, assess,
and address all known hazards.
We do not, however, lightly dismiss RCES opposition to this crossing.
We respect and rely on our staff for their professional judgment, developed
through years of public service, particularly with regard to issues of safety.
Mindful of RCES' opposition to this crossing, and the other issues detailed
below, we will impose significant limitations on our approval for this crossing.
RCES also noted that the City's plans for this crossing do not yet
contain all construction details. For example, questions were raised about the
location and southern terminus of the pedestrian crossing during the hearing.
As the City resolves these and other details of this crossing, we expect RCES to
be involved and to assist the City in ensuring that all safety features are fully
implemented. We will, therefore, require that, prior to construction, the City file
and serve a compliance filing showing specific construction details of all safety
features of this crossing. The City should confer with RCES prior to its filing,
and RCES may review and formally comment on the filing.
6.4 Four Quadrant Gates

The City's amended application proposes four quadrant gates for the
Park Boulevard crossing but the City has left it to this Con1mission to decide
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whether the gates are necessary. 16 RCES contended that four quadrant gates do
not necessarily enhance safety at any crossing, and that a detailed study was
needed for this crossing. BNSF initially opposed the City's at-grade crossing
proposal. Based on the safety features added in the second amendment,
including four quadrant gates, BNSF withdrew its protest. The City's witness
Hankinson stated that "it is generally acknowledged within the railroad
engineering and planning community" that crossings with four quadrant gates,
in addition to automatic gates, are safer than crossings with automatic gates
alone. He also cited to the Commission's Resolution SX-41, Guidelines for the
Use of Four Quadrant Gates, for factors 17 that support installing four quadrant
gates at this crossing. The City's witness Terry, however, felt that conventional
crossing equipment was preferable due to the potential for vehicles to be trapped
between the gates.
Although the crossing entrance gates will be timed to descend such
that vehicles can clear the crossing before the exit gates descend, traffic
conditions may prevent vehicles from actually exiting the crossing. To ensure
that all vehicles have cleared the crossing, the City proposes to install a vehicle
detection system. The City's preferred system is based on using in-pavement
loop detectors. These detectors use the same technology found in typical street
crossings where traffic lights respond to the presence of vehicles in particular

16

Standard crossing gates only block traffic entering a crossing. Four quadrant gates
also block the lane leaving the crossing to prevent queued traffic from improperly
entering the crossing via the exiting lane.
17

The six factors are: (1) long gate down times, (2) wide crossing, (3) streets parallel and
adjacent to crossing, (4) frequent occurrence of two trains simultaneously, (5) joint use
corridor, and (6) passenger st<:1tions adjacent to crossing.
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lanes. The City considers this technology to be "proven" and supported by all
stakeholders.
We will order the City to install, inspect, maintain, and evaluate,
four-quadrant gates with a vehicle presence detection system that uses
in-pavement loop detectors at the Park Boulevard crossing. As we found in a
recent decision: "installation of the four-quadrant gate system at each crossing is
necessary to enhance public safety at each crossing by closing off the entire
crossing area from the rest of the roadway upon activation of the warning
devices by the actuation circuitry." Alameda Corridor- East Construction
Authority, D.03-06-064 (June 19, 2003). The City shall also comply with all
applicable regulations for four quadrant gates, including Resolution SX-41, as it
may be amended.
6.5 Enhancing Safety in the Entire Rail Corridor

The substance of RCES' testimony is thatincreased vehicular traffic
increases the probability of an accident. The City's testimony and environmental
documentation make clear that the City is planning additional commercial and
residential development along this rail corridor. Such development will lead to
additional vehicular traffic, with resulting increase in hazards and accidents.
From a safety perspective, the location of this rail corridor is far from
ideal. Additional development around the corridor only exacerbates the
situation. Civic leaders are understandably seeking to capitalize on the attractive
qualities of the bay for both visitors and residents. The series of at-grade
crossings in this corridor will see increased vehicular traffic and, based on RCES'
accident prediction formula, increased accidents.
RCES recommended that the City take a corridor approach to
enhancing the safety of all crossings in this area. We agree. The City's near-term
developn1cnt plans should include efforts to (1) clost> at-grade crossings,
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(2) reduce traffic crossing the rail tracks, (3) redirect traffic to the safest crossings,
and (4) implement additional safety measures on a corridor-wide triage basis.
The City's long-term planning should include options for under grounding, or
otherwise grade separating, this entire corridor.
The City's development planning to date appears to have given
inadequate prospective consideration of these objectives. The City amended its
application three times after filing, each time adding a significant safety feature.
As amended, the crossing design exhibits the high level of safety features that is
consistent with the high level of vehicular traffic expected. The need for these
amendments strongly suggests that crossing safety in this rail corridor was not a
paramount concern in the planning process.
We are, however, greatly encouraged that interested organizations are
considering grade separation for the entire corridor as a long-term objective. We
strongly support this objective, and direct our staff to provide all feasible
assistance to the City.
Although we are satisfied that the proposed safety features are
sufficient at this crossing for current and near term traffic levels, we are far less
confident for the longer term. To enable us to re-evaluate this crossing in light of
residential and commercial development and resulting changes in traffic
conditions, we will limit the City's authorization for an at-grade crossing to
12 years from the effective date of this order. This time period will allow the City
to fully consider and implement a rail corridor approach to safety enhancement,
and will provide a date certain for our subsequent review.
At least one year before the expiration of its authority, the City shall
submit an application requesting authorization to (1) continue at-grade
operations, (2) modify the at-grade crossing (3) close the crossing, or (4) grade
scpar<lte the crossing. The application shall demonstrate that the City has
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implemented a long-term plan to enhance safety in the entire rail corridor, and
that the proposed operation of this crossing adds to the safety of the corridor.
6.6 Signal Coordination Failure
at Front Street Crossing

On September 25,2002, RCES staff member Jose Pereyra observed the
traffic sign.allights at the Front Street and Harbor Boulevard intersection
inappropriately forcing traffic to queue across the tracks for a red light. Pereyra
presented testimony on what he observed at the PPH, citing this as an example
of the potential dangers with at-grade crossings.
The City's witness Wayne Terry of the San Diego Trolley testified that
Trolley personnel investigated Pereyra's report and corrected the problem with
1nodification in the relay case and the signaling case for crossing. Terry also
testified that to the best of his knowledge the signal had been incorrectly set since
its installation in 1990, that the crossing had passed its monthly inspections, and
that there had been no "incidents" caused by the incorrect setting.
Terry also explained the coordination challenges in the San Diego
downtown rail corridor. The City is responsible for setting the street traffic
lights; the Trolley is responsible for the gate crossings on the north or inland side
of the tracks; and BNSF is in charge of the other side of the tracks. These
three entities must work in close concert to ensure that vehicular and
train/ trolley traffic move safely through the crossings.
The Front Street crossing management issue illustrates the on-going
safety and coordination challenges presented by this rail corridor. While the
safety records are good, increased vehicular traffic throughout this corridor will
necessitate continuous inspections and improvements to maintain this level
safety. Given the complexity of the crossing, we wm require the City, RCES staff,
the railroad and the transit agency to develop a regular maintenance schedule.
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6.7 Compliance with CEQA
Along with its application, the City submitted its Proponent's
Environmental Assessment (PEA), comprised of the September 1999 Final
Subsequent Environmental Impact Report (FSEIR), for large-scale redevelopment
project in East Village area of downtown San Diego. 18 The primary feature of the
redevelopment project is a baseball park for the San Diego Padres, with would
seat 46,000 people, and include up to 200,000 square feet of retail space and an
equal amount of professional office space. In addition, the first phase of ancillary
development projects would include up to 850 hotel rooms, 600,000 square feet
of office buildings, and 150,000 square feet of retail development. The FSEIR
considered a range of alternatives, including a no project alternative that would
have retained the existing street grid in the area, and included extensive
documentation.
In its application, the City contended that the proposed crossing was a
minor alteration to the existing eight avenue crossing which was categorically
exempt from further environmental review pursuant to Rule 17.1(h)(l)(A).6. The
City also stated that even if the Commission finds that the crossing is not
categorically exempt then the FSEIR conducted for the larger redevelopment
project included all necessary environmental review.
In response to CEQA compliance issues raised by BNSF, the City
completed and distributed to the parties a Secondary Environmental Study (SES)
dated February 20,2002. This study was prepared specifically to address the
18

The environmental documents prepared by the San Diego Redevelopment Agency
for the Centre City Redevelopment Project include the Final Master Environmental
Impact Report (approved April 28, 1992), the Final Subsequent Environmental Impact
Report (approved October 26, 1999, and the Secondary Study for Eighth A venue and
liarbor Drive Crossing Modification (dated Februz1ry 20, 2002).
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potential environmental effects of modifying the Eighth A venue and
Harbor Drive crossing. This study noted that the modified crossing, as proposed
in the City's application, was addressed in the previous environmental report.
One of the purposes of theSES was to evaluate the potential effects of an
alternative crossing which would elevate the Park Boulevard/Harbor Drive
intersection to separate the roadway from the railroad tracks. The Secondary
Environmental Study discussed the potential environmental impacts associated
with the proposed at-grade crossing and the grade separated option for each.
TheSES determined that the proposed activity would not have any significant
effect on the environment other than as identified in the Final Master
Environmental Impact Report and the Final Subsequent Environmental Impact
Report. TheSES did not adopt any mitigation measures for the proposed
activity.
On the issue of Aesthetics/Visual Quality, theSES stated that the
grade-separated structure would have a negative impact on the aesthetic and
visual quality of the area. The structure would extend for a half-mile along
Harbor Drive, and block views of the San Diego Bay and Coronado Bridge from
numerous points. TheSES concluded that a grade-separated crossing would
provide additional protection for pedestrians from trains and trolleys but would
also create substantial disadvantages due to the steep grade of the crossing (7%)
and the disorienting effect of the large structure seeming to impede access. The
SES also noted that the large structure would eliminate view opportunities and
thus diminish the pedestrian experience. TheSES found no significant
differences between the two options with regard to Air Quality, Noise, and
Traffic.
The San Diego Redevelopment Agency is the lead agency for CEQA
under theCa lifornia Environmental Quality Act of 1970 (CEQA),
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Public Resources Code Section 21000 et seq. The Commission is in the role of
responsible agency under CEQA. CEQA requires that the Commission consider
the environmental consequences of a project that is subject to its discretionary
approval. In particular, to comply with CEQA, a responsible agency must
consider the lead agency's environmental impact report or negative declaration
prior to acting upon or approving the project (CEQA Guideline Section 15050(b)).
The specific activities that must be conducted by a responsible agency are
contained in CEQA Guideline Section 15096.
Commission staff has reviewed the Redevelopment Agency's
environmental documents. We find that these environmental documents are
adequate for our decision-making purposes. The scope of our permitting
authority w1der the present Application is limited to the proposed crossing of
Park Boulevard and the railroad and trolley tracks. We are not approving the
overall redevelopment plan, and accordingly we are not in a position to make
findings relating to any other aspect of the ballpark development project. With
respect to the proposed crossing, the City found that the activity will not have a
significant effect on the environment and the City adopted no mitigation
measures for the proposed activity. We find that the City reasonably concluded
that the proposed activity will not have any significant effect on the
environment. Accordingly, we adopt that finding for purposes of our approval.
7. Assignment of Proceeding

Geoffrey F. Brown is the Assigned Commissioner and Maribeth A. Bushey
is the assigned Administrative Law Judge in this proceeding.
8. Comments on Proposed Decision

The proposed decision of the Administrative Law Judge was mailed to the
parties in accordance with Pub. Util. Code§ 311 (d) and Rule 77.1 of the Rules of
Practice and Proccd ure. The City and RCES filed comments, and the City filed
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reply comments. RCES re-argued its posibon that the Commission should not
apply the Blue Line standards to this crossing but rather should apply the
statutory test of "impracticability" found in§ 1202. This issue was resolved by
the assigned Commissioner in the scoping memo, after all parties agreed at the
PHC that the Blue Line factors should be used. RCES argued that the City had
failed to meet its burden of proving that all potential safety hazards had been
eliminated at the intersection, and had only shown that such hazards had been
reduced. As set out above, we are satisfied that the City has engaged in a
comprehensive effort to identify, assess, and address all known hazards.
RCES also contended that its evidence of poor sight lines at the crossing
was not addressed. RCES' testimony did not include an analysis of the sight
lines at the intersection but stated generally that the existing and planned
buildings, including the Ballpark, would impair motorists' ability to see trains
entering the intersection, as well as train operators to see vehicles. The City
witness, a trolley operator familiar with the intersection, testified that the
Ballpark replaced a building that was closer to the tracks and thus improved
sight lines at the intersection, and that overall the sight lines were safe and
adequate. The City also offered into evidence photographs of the intersection,
supporting its conclusion of adequate sight lines.
The City took issue with our 10-year limitation on this authorization, and
contended that city planners and developers needed greater certainty for making
investment decisions and that the prospect of another lengthy, contentious, and
expensive hearing process undermined these investment decisions. To provide
additional certainty, we will extend the duration of this authority to 12 years.
We draw the City's attention to the many steps it can take to reduce the duration,
cost, and contentiousness of future applications. Most prominent among these
steps is est<1blishing a close and cooperative working relationship with our staff.
- 39-
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An application in which staff concurs with the result will likely be processed
quickly and efficiently. We caution our staff as well that, absent significantly
changed circumstances, we will not revisit conclusions made in today's decision.
As stated above, our goal is to encourage a long-term, cooperative, corridor
approach to enhanced safety at crossings in San Diego.
Findings of Fact

1. Due to residential and commercial development, including a new
San Diego Padres Baseball Park, the City is rnaking significant changes in its
street system. The City requested Commission authorization to close the existing
Eighth Avenue/Harbor Drive at-grade rail crossing and to construct an at-grade
crossing near the intersection of new Park Boulevard and Harbor Drive.
2. The parties stipulated to the rail traffic through the proposed crossing.
3. The proposed Park Boulevard crossing will cross three light rail or trolley
tracks and three heavy rail tracks.
4. The proposed crossing will be one of seven at-grade crossings in San Diego
between the BNSF rail yard and the Santa Fe station.
5. Park Boulevard will cross the six rail tracks and intersect Harbor Drive.
The distance from the southernmost track and Harbor Boulevard is about
120 feet on the east side of the intersection. Four southbound lanes on
Park Boulevard pass over the rail tracks and into the intersection with
Harbor Drive. One lane turns left, one right, one straight through to the
convention center, and one is a combined right turn and straight through lane.
Two northbound lanes from the Harbor Drive intersection cross the tracks and
proceed north on Park Boulevard.
6. The City proposed to locate two presignal stoplights before the rail
crossing to stop traffic. The stoplight at Harbor Drive will be coordinated with
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the presignals to ensure that any traffic queued on the tracks has ample time to
clear before the arrival of the train.
7. The City proposed to install four quadrant gates and a vehicle detection
system at the crossing, and to install raised medians with barrier hedges and
fences. The four quadrant gates will enhance safety of the crossing.
8. The City proposed several safety measures to protect pedestrians using the
crossing, including a pedestrian bridge over the tracks and Harbor Drive.
9. For major events at the Ballpark, including Padres games, the City is
required as an environmental mitigation measure to develop, implement, and
revise as needed, an Event Transportation Management Plan, which provides
that southbound Park Boulevard will be closed before, during, and after events,
and that traffic control officers will be stationed throughout the area of the
Ballpark.
10. There is a public need for the proposed crossing.
11. Local community and emergency authorities concur in constructing an
at-grade crossing on Park Boulevard.
12. The general public and those who will be affected by an at-grade crossing
support an at-grade crossing.
13. A grade-separated structure would cost about $30 million more than an
at-grade crossing and would block views to the bay. Such a structure is
financially infeasible and aesthetically undesirable.
14. RCES recommended grade separating or closing this crossing.
15. The hazard index presented by RCES is calculated by multiplying the
average daily vehicle count by the average daily train count and a "protection
factor" based on the safety devices at the crossing, and dividing the result by
1,000. Average daily vehicle count is the only variable among the four San Diego

crossings for which RCES calculated a hazard index.
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16. The U.S. Department of Transportation's accident prediction formula takes
into account the vehicular and train traffic, as well as number of tracks, highway
lanes, and safety features. Average daily vehicular traffic and traffic lanes were
the only variables among the four San Diego crossings to which RCES applied
the accident prediction formula.
17. The City presented a comprehensive analysis of all safety hazards at this
crossing, including specific measures to be address each hazard.
18. The sight lines at the proposed Park Boulevard crossing are safe and adequate.
19. The City proposes to locate the presignals at an intersection and on the
crossing gates, locations where drivers would reasonably expect to find a
stoplight.
20. Most major league baseball games occur at night or on weekends. Closing
the crossing to accommodate baseball games will not frequently impact business
week traffic.
21. BNSF protested the City's application but withdrew its protest when the
City amended the application to include, among other things, four quadrant
gates and a pedestrian overpass.
22. Granting the City's requests to close the Eighth A venue crossing and open
the Park Boulevard crossing will not increase the total number of at-grade
crossings in San Diego.
23. The City of San Diego Redevelopment Agency is the lead agency under
CEQA.
24. For the Centre City Redevelopment Project the City prepared a Final
Master Environmental Impact Report and a Final Subsequent Environmental
Impact Report.
25. The City prepared a Secondary Study to assess potential environmental
impacts for the Eighth Avenue zmd Harbor Drive crossing modification. The
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Study included evaluation of a nurnber of project alternatives including the
Park Boulevard crossing.
26. The City determined that the proposed crossing modification would not
have any significant environmental impacts beyond those previously identified
in the Final Master Environmental Impact Report and the Final Subsequent
Environmental Impact Report.
27. The City did not recommend or adopt environmental mitigation measures
for the proposed crossing modification.
28. The City's environmental documents are adequate for our
decision-making purposes.
29. The scope of our CEQA authority under this application is limited to the
Eighth Avenue and proposed Park Boulevard crossings.

Conclusions of Law
1. The City reasonably concluded that the proposed closure of the Eighth
A venue crossing and construction of the Park Boulevard crossing will have no
significant environmental effect and we adopt that finding for purposes of our
approval.
2. Presignals will enhance safe operations at the crossing.
3. The City should install four quadrant gates with a vehicle detection system
that uses in-pavement loop detectors and presignals as proposed.
4. The unique facts of this crossing overcome the presumption against an
at-grade crossing.
5. Prior to construction the City should file and serve a compliance filing
showing specific construction details of all safety features in the Park Boulevard,
and should meet and confer with RCES in preparing such filing.
6. The authorization for this at-grade crossing should be limited to 12 years,
and the City should file an application as specified above.

~
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7. The City should implement a corridor approach to safety enhancement,
and the City should file an application as specified above.
8. This application should be approved with conditions.
ORDER

Therefore, IT IS ORDERED that:
1. The application of the City of San Diego (City) to permanently close the

at-grade crossing at Eighth Avenue and Harbor Drive, PUC Crossing
Number 2-268.79, and to construct, operated, monitor, and repair an at-grade
crossing at Park Boulevard and Harbor Drive, also PUC Crossing
Number 2-268.79, is granted, as conditioned by this order.
2. The Park Boulevard crossing shall be fitted with four quadrant gates
including a vehicle detection systems as specified in General Order 75-C and the
Commission's Resolution SX-41, Guidelines for the Use of Four Quadrant Gates.
3. The Park Boulevard crossing shall include interconnected traffic signals
and presignals at nearby intersections, which shall be preempted by the rai1road
warning devices. The City shall submit its plans for approval by Staff pursuant
to General Order 88.
4. The Park Boulevard crossing shall also include a pedestrian overpass and
an Events Management Plan to accommodate events at the new ballpark.
5. Traffic signals heads and railroad flashing lights will be aligned in order
that both will be visible to vehicular traffic. Any landscaping will be properly
maintained so as not to impede the visibility of the railroad signal lights.
Landscaping that would prohibit the visibility of the lights will be removed.
6. The City shall develop a regular rnaintenance schedule for all the safety
devices at this crossing in coordination with the railroads, the transit agency and
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the Rail Crossing Engineering Section of the Rail Safety and Carriers Division
(RCES).
7. The City shall meet and confer with RCES regarding the specific details for
all safety systems to be installed at this crossing. All features for this crossing
shall be in accordance with Commission General Orders, such as 26-D and 118.
8. No later than 45 days prior to construction of the safety features, the City
shall file and serve a compliance filing setting out the details of each safety
feature.
9. The City and RCES shall confer and cooperate in proposing, evaluating,
and implementing long-term safety enhancements to the rail corridor in
San Diego.
10. The authority for an at-grade crossing near the Park Boulevard/Harbor Drive
intersection shall expire 12 years from the effective date of this order. No later than
one year prior to expiration of this authority, the City shall file an application as set
out in the text of this decision.
11. Application 01-09-012 is closed.
This order is effective today.
Dated December 4, 2003, at San Francisco, California.

MICHAEL R. PEEVEY
President
CARLW. WOOD
LORETTA M. LYNCH
GEOFFREY F. BROWN
SUSAN P. KENNEDY
Commissioners
1 will file a concurrence.

/s/ LORETTA M. LYNCH
Commjssioner
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ATTACHMENT C

ATTACHMENT D

ATTACHMENT E

ATTACHMENT F

(OB-2018-5)

OVERSIGHT BOARD RESOLUTION NUMBER OB-2018-5
A RESOLUTION OF THE OVERSIGHT BOARD FOR THE CITY OF SAN
DIEGO REDEVELOPMENT SUCCESSOR AGENCY AUTHORIZING
CERTAIN CONTRACTS AND EXPENDITURES RELATED TO THE PARK
BOULEVARD AT-GRADE CROSSING PROJECT.
.
WHEREAS, the former Redevelopment Agency of the City of San Diego (Former RDA)
administered the implementation of various redevelopment projects, programs, and activities
within designated redevelopment project areas throughout the City of San Diego (City); and
WHEREAS, in accordance with Assembly Bill x1 26 (AB 26) enacted on June 28, 2011,
the Former RDA dissolved as of February 1, 2012, at which time the City of San Diego, solely in
its capacity as the designated successor agency to the Former RDA (Successor Agency),
assumed the Former RDA’s assets and obligations; and
WHEREAS, the Successor Agency is required to administer the winding down of the
Former RDA’s operations and to ensure compliance with the Former RDA’s obligations in
accordance with AB 26, as subsequently amended (collectively, the Dissolution Laws); and
WHEREAS, the Dissolution Laws specify that the Oversight Board and the California
Department of Finance (DOF) must review and approve certain actions and decisions of the
Successor Agency, including the Successor Agency’s approval of each Recognized Obligation
Payment Schedule (ROPS); and
WHEREAS, among other things, each ROPS shows the estimated payments owed by the
Successor Agency to third parties for enforceable obligations during the upcoming fiscal period
and identifies the funding sources that will be used to make such payments; and
WHEREAS, California Health and Safety Code (Code) section 34177.3(a) provides that
successor agencies may create new enforceable obligations to comply with an enforceable
obligation that existed prior to June 28, 2011; and
1
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WHEREAS, Code section 34177.3(b) permits successor agencies to “create enforceable
obligations to conduct the work of winding down the redevelopment agency, including hiring
staff, acquiring necessary professional administrative services and legal counsel, and procuring
insurance”; and
WHEREAS, Code section 34171(d)(1)(E) defines “enforceable obligation” to include
“any legally binding and enforceable agreement or contract that is not otherwise void as violating
the debt limit or public policy”; and
WHEREAS, Code section 34171(d)(1)(F)(i) further defines “enforceable obligation” to
include “[c]ontracts or agreements for the administration or operation of the successor agency, in
accordance with this part . . . .”; and
WHEREAS, Code section 34177(a) requires the Successor Agency to continue to make
payments due for enforceable obligations, and Code section 34177(c) requires the Successor
Agency to perform obligations required pursuant to any enforceable obligation; and
WHEREAS, the DOF issued a letter dated November 8, 2013 (November 2013 Letter)
that effectively requires the Oversight Board and the DOF to approve all post-AB 26 services
contracts, management contracts and similar contracts, and post-AB 26 amendments to existing
contracts of that nature, that will involve the Successor Agency’s expenditure of funds in the
ROPS 13-14B time period and beyond; and
WHEREAS, the DOF also issued a letter dated April 1, 2014 (April 2014 Letter),
interpreting the Dissolution Laws to mean the Oversight Board must find that any post-AB 26
contract amendment for the provision of services is in the best interests of the local taxing
entities in accordance with Code section 34181(e) or that the contract amendment, including any
increase in compensation or scope of services, is necessary for the administration or operation of
the Successor Agency in accordance with Code section 34171(d)(1)(F)(i); and
2
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WHEREAS, the Successor Agency is obligated to construct a vehicular crossing at the
terminus of Park Boulevard and Tony Gwynn Way across six railroad tracks to connect with
Harbor Drive (Project); and
WHEREAS, the Successor Agency, the Oversight Board, and the California Department
of Finance have approved line items 383, 384, and 386 in certain ROPS that provide funding for
the Project (ROPS Project Funds); and
WHEREAS, the Successor Agency intends to construct the Project in two phases: (1) an
initial phase involving demolition of a walkway, relocation of a railway fence, and modifications
to landscaping (Phase One); and (2) a second phase involving construction of the roadway
intersection, all other street improvements, signal and track improvements, and additional
landscaping (Phase Two); and
WHEREAS, to comply with the November 2013 Letter and the November 2014 Letter,
the Successor Agency is now seeking authorization from the Oversight Board for the following
agreements (collectively, the Agreements): (a) a contract for construction of Phase One of the
Project by a contractor to be selected in the future through a competitive process, in an amount
not to exceed $325,000; (b) a contract for construction of Phase Two of the Project by a
contractor to be selected in the future through a competitive process, in an amount not to exceed
$11,900,000; (c) a Construction and Maintenance Agreement with Burlington Northern Santa Fe
Railway (BNSF) to reimburse BNSF for costs related to the Project in an amount not to exceed
$6,200,000; (d) a Memorandum of Agreement with San Diego Metropolitan Transit System
(MTS) to reimburse MTS for costs related to the Project in an amount not to exceed $300,000;
(e) an agreement for Construction Administration Services with Jacobs Engineering for the
Project in an amount not to exceed $970,000; and (f) a Construction Management and Inspection
3
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Services Agreement with a consultant to be selected in the future, in an amount not to exceed
$1,200,000; and
WHEREAS, the Agreements will benefit the local taxing entities and will be in their best
interests, in that they will permit the Successor Agency to carry out its enforceable obligation to
complete the Project; and
WHEREAS, the Agreements are necessary for the operation or administration of the
Successor Agency because they will permit the Successor Agency to fulfill its obligation to
complete the construction of the Project; and
NOW, THEREFORE, BE IT RESOLVED by the Oversight Board as follows:
1.

The Board finds, in accordance with Code section 34181(e), that the Agreements

are in the best interests of the local taxing entities.
2.

The Board finds, in accordance with Code section 34171(d)(1)(F)(i), that the

Agreements are necessary for the administration or operation of the Successor Agency.
3.

The Successor Agency or its agent, CivicSD, is authorized to solicit bids and

award and execute a contract to the lowest responsible bidder for construction of Phase One of
the Project, using up to $325,000 of the ROPS Project Funds.
4.

The Successor Agency or its agent, CivicSD, is authorized to solicit bids and

award and execute a contract to the lowest responsible bidder for construction of Phase Two of
the Project, using up to $11,900,000 of the ROPS Project Funds.
5.

The Successor Agency or its agent, CivicSD, is authorized to enter a Construction

and Maintenance Agreement with BNSF to reimburse BNSF for costs related to the Project using
up to $6,200,000 of the ROPS Project Funds.
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6.

The Successor Agency or its agent, CivicSD, is authorized to enter a

Memorandum of Agreement with MTS to reimburse MTS for costs related to the Project using
up to $300,000 of the ROPS Project Funds.
7.

The Successor Agency or its agent, CivicSD, is authorized to enter an agreement

for Construction Administration Services with Jacobs Engineering for the Project using up to
$970,000 of the ROPS Project Funds.
8.

The Successor Agency or its agent, CivicSD, is authorized to enter a

Construction Management and Inspection Services Agreement with a consultant to be selected in
the future, using up to $1,200,000 of the ROPS Project Funds.
PASSED AND ADOPTED by the Oversight Board at a duly noticed meeting of the
Oversight Board held on June 18, 2018.

________________________________
Chair, Oversight Board
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